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Introduction 


Javed Maswood and Larry Crump 


Developing countries have been a part of the global trade policy devel- 
opment process since the inception of the General Agreement on 
Tariffs and Trade (GATT) - Brazil and India were two of the 23 
GATT founding members - although they have not played a signifi- 
cant role in establishing international trade policy. The United States 
and Europe have always played an important role in determining 
international trade policy although during the latter GATT years it 
was the Quad (Canada, the European Union, Japan and the United 
States) that established the treaties that were eventually signed by all 
GATT members. For example, GATT Director-General Peter 
Sutherland succeeded in bringing the Uruguay round to an end in 
1993 by forcing the EU and US to reach an agreement that was basi- 
cally presented to other GATT member nations for adoption. 

As developing countries did not play a significant role in GATT 
proceedings the fundamental interests of developing countries did not 
receive substantial consideration during the GATT negotiation 
process and outcome. This realization served as a primary force for 
establishing the first World Trade Organization (WTO) round, the 
Doha Development Agenda in November 2001, as the WTO Doha 
round formally sought to focus on the needs and interests of develop- 
ing countries. As the Doha round evolved, developing nations became 
more involved in these negotiations. The power of developing coun- 
tries first became evident at the fifth WTO Ministerial conference held 
in Cancun, Mexico in September 2003. At this meeting the EU 
insisted that the so-called *Singapore issues" (trade facilitation, rules 
on investment, transparency in government procurement and compe- 
tition policy — see Chapter 6) be included as a part of the Doha 
Development Agenda, but developing countries believed that inclu- 
sion of such issues would come with substantial costs. An impasse 
occurred, negotiations broke down and the meeting came to an 
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abrupt end. Many observers interpreted events at Cancun as a fiasco 
and a multilateral failure, but when we look a bit deeper we see devel- 
oping countries forming an alliance (often referred to as the G20 — see 
Chapter 2) that effectively represented their interests. Delays and dis- 
ruption to negotiations are to be expected in any setting with 
emerging and shifting power relations. 

After Cancun the power held by the Quad diminished, as other 
groups have evolved to provide WTO negotiations with guidance — 
and these groups include developing countries. For example, WTO 
Director-General Pascal Lamy formally suspended Doha negotia- 
tions in July 2006 after spending two days in intense negotiations 
with representatives of six nations: Australia, Brazil, the EU, India, 
Japan and the US. What role might developing countries play in global 
trade negotiations? What opportunities and constraints do developing 
countries face currently and in the future? How can developing coun- 
tries utilize their strengths and manage their weaknesses to achieve 
their trade policy goals? This book has been written to seek answers to 
the many questions that are relevant to an enhanced understanding of 
developing countries in global trade negotiations. While the primary 
focus of this book is on multilateral process we give some considera- 
tion to regional and bilateral trade policy process as well. 

The chapters collected together in this volume were first presented 
at a workshop in Brisbane sponsored by Griffith University and 
funded by the Griffith Asia Institute in August 2005. We are grateful 
to all the workshop participants and chapter authors for their timely 
revisions and submission to ensure that there were no lengthy delays 
in publication. In Chapter 1, John Odell (University of Southern 
California), provides a foundation for the chapters that follow by 
examining recent facts and forces that shape developing country 
involvement in multilateral trade negotiations. Odell begins by recog- 
nizing that there will be no WTO Doha agreement as long as a 
substantial set of governments from developing nations prefer no 
deal. Then Odell identifies the major opportunities and problems for 
developing countries within the WTO Doha round, while presenting 
evidence that suggests that despite their relative political weakness 
developing countries do have some space in which to negotiate. Odell 
documents the limited gains and deadlocks that exist on major issues 
and draws some provisional lessons including the importance of coali- 
tion formation for developing countries, framing negotiation issues so 
that they favor the positions of developing countries, identifying fall- 
back positions that would be better than no deal at all and focusing 
on a nation's alternative to a new WTO agreement. 


Introduction 3 


This analysis is followed by a chapter prepared by Javed Maswood 
(Griffith University) that examines the G20 in the Doha round. 
Informally led by Brazil and India, the G20 is a coalition of developing 
countries that emerged during WTO Doha negotiation. Maswood 
charts the development of the G20, their initial actions in Cancun and 
their unambiguous demand for trade liberalization in agriculture, 
while also arguing that multilateral rules are unfair and discriminate 
against the interests of developing countries. Maswood observes that 
the G20 has succeeded in questioning, for the first time, the duopoly of 
the EU and the US within the WTO system and then examines how this 
development has shaped WTO Doha negotiations since Cancun. 
Maswood concludes Chapter 2 by considering likely WTO Doha out- 
comes and the future of the G20. 

It is only fitting that Maswood’s analysis of the G20 be followed by 
an examination of agriculture trade policy within the Doha round. 
Prepared by Kym Anderson and Will Martin (The World Bank), 
Chapter 3 considers the extent to which various regions, and the 
world as a whole, could gain from multilateral trade reform over the 
next decade. Anderson and Martin first examine the impact of current 
trade barriers and agricultural subsidies and then consider possible 
WTO Doha round outcomes. Results suggest that moving to free 
global merchandise trade would boost real incomes in Sub-Saharan 
Africa and Southeast Asia proportionately more than in other devel- 
oping countries. Real returns to farmland and unskilled labor, and 
real net farm incomes, would rise substantially in those developing 
country regions, thereby helping to reduce poverty. Anderson and 
Martin conclude by observing that major gains are possible if only the 
political will to reform protectionist policies, especially in agriculture, 
can be mustered. 

In addition to reforming international agricultural trade policy, 
developing countries are also concerned about access to medicines. 
This, together with issues of intellectual property rights, is explored by 
Peter Drahos (the Australian National University) in Chapter 4. 
Drahos begins by providing some background on the agreement on the 
Trade-Related Aspects of Intellectual Property Rights (TRIPS) that 
came into effect in January 1995, and the Doha Declaration on the 
TRIPS Agreement and Public Health adopted by WTO members in 
November 2001. Among other things, the Doha Declaration affirmed 
the right of states to use, under certain conditions, patents without the 
permission of the patent owner. TRIPS 1995 is considered a win for the 
US and the pharmaceutical industry they represent, while the 2001 
Doha Declaration is considered a win for developing countries. Drahos 
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then looks at how hard-won negotiating gains can be eroded or lost in 
subsequent negotiations by examining bilateral and multilateral nego- 
tiations involving access to medicines. Through this analysis Drahos 
derives a number of lessons for developing countries such as the impor- 
tance of having a strategy to actually realize a negotiation gain once 
this gain is achieved, and the need for a strategy to counter forum shift- 
ing by powerful losing states that seek to recapture that gain. 

Christopher Findlay (University of Adelaide) and Alexandra 
Sidorenko (The Australian National University) focus on trade in ser- 
vices in Chapter 5 and argue that developing countries have 
considerable interest in export markets for services and that they 
stand to gain significantly from reform of their own services sector. 
Findlay and Sidorenko provide a brief overview to world trade in ser- 
vices and review the links between trade and development, with 
special attention to studies of the effects of services liberalization. 
They also consider the effects of restrictions on specific sectors such as 
banking and financial services, telecommunications and transport, 
and health services. Findlay and Sidorenko conclude by observing that 
significant gains for developing countries are associated with domestic 
reform of the impediments to competition and that commitments 
made within the WTO process have much to offer in support of such 
reform. However, with the Doha round suspended, attention may 
now shift to bilateral trade negotiations. 

It was the so-called “Singapore issues” (trade facilitation, rules 
on investment, transparency in government procurement and com- 
petition policy) that brought the developed world into direct and 
open conflict with the developing world at Cancun in September 
2003. Pradeep S. Mehta and Nitya Nanda (CUTS International) 
examine in Chapter 6 how the four Singapore issues evolved from 
being a WTO study program to a proposed negotiating project. 
They consider the strategy behind the EU push to include the 
Singapore issues and the reasons developing countries were 
adamantly opposed to their inclusion within the WTO Doha round. 
Then Mehta and Nanda conduct an analysis of each of the four 
Singapore issues from the perspective of developing countries. The 
chapter concludes by recognizing that the future of the Singapore 
issues within the WTO Doha round will largely depend upon what 
happens in agriculture, as liberalization of agriculture would likely 
see renewed demands for an agreement on some or all of the 
Singapore issues. However, inclusion of these issues in bilateral and 
regional trade agreements may gradually make these issues more 
acceptable to developing countries. 


Introduction S 


The final chapter takes a step back from the primary focus of this 
book to consider broader issues that are relevant to developing and 
developed countries. Prepared by Larry Crump (Griffith University), 
Chapter 7 examines and seeks to understand the nature of bilateral and 
regional trade policy negotiations, as nearly 40 percent of total global 
trade now occurs through such treaties. Crump begins by examining 
the three primary arguments against bilateral trade agreements (often 
called preferential trade agreements or free trade agreements) and then 
compares this system of bilateral and regional trade negotiations to 
WTO-sponsored multilateral negotiations. In so doing, we can observe 
how these two systems naturally interact, thus enabling us to consider 
how that interaction may be better designed to enhance the interna- 
tional trade policy system. Developed and developing countries benefit 
through such analysis, as higher quality international trade policy can 
emerge as a result. 

In concluding our introduction we wish to express our gratitude to 
Professor Michael Wesley, Director of the Griffith Asia Institute (GAI) 
for his generous funding and continuing support, which made the 
workshop and subsequent publication of this volume possible. 
Meegan Thorley, Cassandra Van Wyk and Pearl Lee looked after all 
the administrative detail and we are grateful to them for ensuring that 
the workshop was properly organized and successfully managed. 
Robyn White did an excellent job in formatting the chapters for pub- 
lication and we thank her for her efficient and cheerful service. 
Finally, we wish to thank Professor Iyantul Islam, Convenor of the 
International Political Economy Program within the GAI, for his ini- 
tial financial support and for bringing us together to work on this 
project. Convening the workshop and editing this book has been 
rewarding and intellectually stimulating. 


1 Growing power meets 
frustration in the Doha 
round’s first four years 


John S. Odell 


Developing country governments obviously face a highly skewed 
power structure in multilateral trade negotiations, but they greatly 
increased their preparation, organization, and active participation after 
the Uruguay round (UR) and creation of the World Trade 
Organization (WTO) in 1995. More governments reinforced or estab- 
lished missions in Geneva. In 1999, during preparations for the WTO’s 
ministerial conference in Seattle, developing countries voiced concerns 
and injected dozens of formal proposals into the negotiation process. 
This participation explosion drew in many small trading countries that 
had been passive or not signatories at all prior to 1994. The European 
Union was attempting to convince others to launch another major 
round of liberalizing negotiations. Seattle was a debacle, however, and 
some developing country ministers publicly denounced the United 
States and the WTO for the way they had been treated. 

At their next conference in Doha, Qatar on 14 November 2001 
the ministers did agree to launch a new round, the “Doha 
Development Agenda.” They pledged to “place [developing coun- 
tries] needs and interests at the heart of the Work Programme 
adopted in this declaration" (WT/MIN(01)/DEC/W/1). To add credi- 
bility to their commitment, they used the expressions “least 
developed” countries 29 times, “developing” countries 24 times, and 
“LDC” 19 times (Panagariya 2002). 

The work program was daunting. It encompassed no fewer than 19 
technical issues, each reflecting major differences between states that 
would have to be bridged. In addition, the ministers adopted a separate 
decision on 12 implementation-related issues and a special declaration 
interpreting the TRIPS agreement on questions of public health, both in 
response to developing country demands. Ministers set themselves the 
deadline of 1 January 2005 for completing the round, and they set 
interim deadlines for steps along the way: a plan for WTO technical 
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assistance was due by December 2001; a solution for legal problems of 
developing countries that lacked capacity for making medicines was to 
be reached by the end of 2002; modalities for agricultural commitments 
were to be agreed by March 2003; in services, initial requests were due 
by June 2002 and initial offers by March 2003; and improvements to 
the Dispute Settlement Understanding were to be finished by May 2003. 

At the end of the planned three years, however, member states had 
agreed to almost nothing on the Doha agenda. Delegations and chairs 
of negotiating bodies had made many proposals to one another, but 
they missed one interim deadline after another, as some held one issue 
hostage until seeing greater concessions on another issue. There was 
significant movement from opening positions, and elements of a provi- 
sional deal were set provisionally. But after major players deadlocked 
over remaining key elements, the Doha round was suspended indefi- 
nitely in July 2006. Several parties expressed a preference to revive the 
talks, but the future was unclear. Everyone remained frustrated and the 
WTO’s credibility as negotiating forum was widely questioned. 

This chapter offers some thoughts that might help us understand 
recent facts and grasp forces that will shape future negotiations. The 
main points will be that on the one hand, WTO member states have 
significant opportunities to create joint gains through new agree- 
ments, as judged by many independent analysts. Many developing 
countries (DCs) have also improved their negotiation capacity and 
have shown they can influence this process to some extent if they 
negotiate shrewdly. As long as a substantial set of these governments 
prefers no deal, there will be no deal. On the other hand, the Quad 
countries still hold disproportionate power to shape the process and 
the outcome. The EU, Japan, and the US adapted slowly to the long- 
term power shift, especially on high-priority issues for DC 
governments such as agriculture, implementation of past agreements, 
special and differential treatment, and the so-called Singapore issues 
(a high defensive priority). Groups of DCs responded by refusing to 
make concessions demanded by the North on other issues. 

The first section will summarize the round’s setting, highlighting 
major opportunities and problems for developing countries. A second 
section will present evidence suggesting that despite their relative 
political weakness, they do have some space in which to negotiate, 
and that their strategy choices have made a difference. A third section 
will document the limited gains and deadlocks on major issues after 
four years, and a concluding section will draw provisional lessons 
from recent experience. 


The Doha round's first four years 9 
The negotiation setting for developing countries 


Developing countries face a mix of opportunities and obstacles to 
achieving their goals in WTO negotiations. This setting gives low and 
middle income countries some space for negotiating, and that space 
has been growing slowly at the expense of traditional industrial 
states. 


The pull of market opportunities 


World market conditions, given present policies, offer WTO members 
the opportunity to create significant new joint economic gains 
through new WTO agreements, according to many analysts. Present 
policies are blocking trade that would otherwise flow in response to 
differences in comparative advantage. Exchanges of concessions on 
remaining goods tariffs and barriers to services trade would allow 
those differences to expand trade and improve economic efficiency in 
many countries. This could include substantially greater flows among 
developing countries and China as well as in the traditional 
North-South channel. Cline (2005) offers the optimistic estimate that 
if all world trade barriers were eliminated, developing countries 
would gain approximately $200 billion a year in income, half of 
which would come from industrial countries removing barriers to 
their exports. He claims that 500 million people could be lifted out of 
poverty over 15 years. A World Bank simulation of a different out- 
come put the gains for developing countries at $350 billion and 140 
million people lifted out of poverty by 2015 (World Bank 2003: 
xxix).! Even if these figures prove exaggerated, these opportunities are 
pulling governments toward negotiation and encouraging them to 
consider compromises to achieve gains. 

At the same time, all negotiated joint gains must be distributed 
among the parties, and within the zone of agreement, the more one 
player grabs the less is left for the others. If players anticipate this and 
believe that all others will do so too, negotiators can be expected to 
use distributive tactics during the process to establish the credibility of 
their respective commitments to claim their shares in the end.? When 
these players’ demands are inconsistent with one another, they gener- 
ate an impasse to be resolved or not. And in distributive bargaining 
especially, we would expect differences in power to set boundaries on 
the likely process and outcome. 
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The skewed power structure 


Quickly we come to the most obvious obstacle to developing coun- 
tries’ efforts to achieve their goals, at least their distributive ones. 
They still face a highly skewed international distribution of power, 
one skewed spectacularly against the many small states. Few insiders 
speaking privately would quarrel with Richard Steinberg when he 
observes that the WTO actually makes decisions with “invisible 
weighted voting” (Steinberg 2002). By power I have in mind one of 
the two traditional meanings in political science — the presence or 
absence of assets that give a state the capacity to achieve influence 
abroad and resist influence attempts from abroad on the issue in ques- 
tion. Power refers here to a potential, not realized, influence, the 
second traditional meaning. One useful indicator for the structure 
most relevant for global trade negotiations is the share of world goods 
imports each member buys. One prominent objective of each negoti- 
ating government is to increase its country’s exports. If so, the larger 
the import market a government commands, the more it has to offer 
or threaten to withhold, as a way to induce concessions from others in 
market access talks. This is only one indicator. Governments have 
other objectives, including increasing their own imports of goods and 
services, improving various rules such as property rights and dump- 
ing, and protecting the intangible value of the WTO as an institution. 
Governments have other power assets and weaknesses. In principle 
some governments could deploy financial or other assets to influence 
trade negotiations, and some small states are weakened by severe 
political instability. What affects state behavior most directly is the 
governments’ perceptions of their relative alternatives to agreement in 
a particular situation, which can vary from this measure. But this indi- 
cator gives us one reasonable first approximation. 

Table 1.1 shows that this distribution is still extremely skewed, as it 
always has been. Even though we are aware of this in general, looking 
at current data leaves a striking impression. Tables in this chapter treat 
the European Community as a single player because that is how it 
negotiates in the WTO, delegating standing authority to the European 
Commission to speak for the members. EC imports are defined as 
imports from outside the Community. By this indicator the median 
WTO member states are Uruguay and Zimbabwe, each buying 0.04 
percent of world imports. The hierarchy consists of two superpowers 
(the US and the EU) at the top, followed far below by two major pow- 
ers (China and Japan), then by 13 others (including five DCs) whose 
individual shares of world imports ranged from 1 to 4 percent each, 
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Table 1.1 WTO members’ trade power, 2004 (shares of world merchandise 





imports) 
Serial | Member nations Share in world GDP in 2004 
no. of WTO imports (%) (US$ billions) 

1 USA 21.95 11,750.41 

2 European Communities (EU) 18.40 12,481.83 

3 China 8.07 1,601.02 

4 Japan 6.54 4,621.20 

5 Canada 3.97 970.34 

6 China, Hong Kong SAR 3.93 164.03 

7 Korea, Republic of 3.23 667.38 

8 Mexico 2.97 663.06 

9 Chinese Taipei 2.41 307.48 
10 Singapore 2.36 103.62 
11 Switzerland 1.60 351.89 
12 Australia 1.55 602.75 
13 Malaysia 1.51 112.52 
14 Turkey 1.40 312.60 
15 Thailand 1.37 165.72 
16 India 1.37 654.82 
17 Brazil 0.95 558.42 
18 South Africa 0.79 174.46 
19 Norway 0.69 242.82 
20 United Arab Emirates 0.68 93.08 
21 Indonesia 0.66 222.04 
22 Israel 0.62 1,130.03 
23 Philippines 0.61 84.21 
24 Romania 0.47 67.00 
25 Chile 0.36 89.31 
26 New Zealand 0.33 92.89 
27 Argentina 0.32 144.84 
28 Pakistan 0.26 81.85 
29 Morocco 0.25 49.29 
30 Venezuela (Bolivarian Republic of) 0.25 104.12 
31 Croatia 0.24 33.01 
32 Colombia 0.24 92.20 
33 Bulgaria 0.21 23.80 
34 Nigeria 0.20 70.73 
35 Egypt 0.18 74.28 
36 Tunisia 0.18 28.83 
37 Bangladesh 0.17 58.75 
38 Kuwait 0.17 51.62 
39 Peru 0.14 66.16 
40 Costa Rica 0.12 18.28 
41 Sri Lanka 0.11 20.00 
42 Jordan 0.11 10.71 
43 Oman 0.11 24.35 
44 Ecuador 0.11 29.00 
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Serial | Member nations Share in world GDP in 2004 





no. of WTO imports (%) (US$ billions) 

45 Dominican Republic 0.11 16.18 
46 Guatemala 0.11 26.12 
47 El Salvador 0.09 13.59 
48 Qatar 0.09 26.45 
49 Bahrain 0.09 10.43 
50 Trinidad and Tobago 0.08 12.29 
51 Angola 0.07 20.19 
52 Cuba 0.07 n.a. 

53 Kenya 0.07 15.09 
54 Ghana 0.06 8.65 
55 Honduras 0.06 7.36 
56 Iceland 0.05 12.28 
57 Cóte d'Ivoire 0.05 15.62 
58 Jamaica 0.05 8.03 
59 China, Macao SAR 0.05 10.31 
60 Panama 0.05 14.07 
61 Uruguay 0.04 11.86 
62 Zimbabwe 0.04 5.76 
63 Cambodia 0.04 4.51 
64 Paraguay 0.04 7.00 
65 TFYR of Macedonia 0.04 4.94 
66 Mauritius 0.04 5.92 
67 Senegal 0.04 7.44 
68 Botswana 0.04 8.75 
69 Tanzania 0.04 10.63 
70 Namibia 0.04 4.64 
71 Myanmar 0.03 7.73 
72 Albania 0.03 7.86 
73 Cameroon 0.03 14.44 
74 Swaziland 0.03 1.96 
75 Democratic Republic of the Congo 0.03 6.75 
76 Nicaragua 0.03 4.38 
77 Nepal 0.03 6.31 
78 Georgia 0.03 4.45 
79 Republic of Moldova 0.03 2.29 
80 Bolivia 0.03 9.30 
81 Mozambique 0.03 5.28 
82 Papua New Guinea 0.02 3.95 
83 Zambia 0.02 5.14 
84 Congo 0.02 4.33 
85 Uganda 0.02 7.43 
86 Armenia 0.02 3.03 
87 Haiti 0.02 4.78 
88 Barbados 0.02 2.84 
89 Gabon 0.02 6.84 
90 Madagascar 0.02 4.21 


91 Lesotho 0.02 1.31 
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Serial | Member nations Share in world GDP in 2004 
no. of WTO imports (96) (US$ billion) 
92 Fiji 0.02 1.86 
93 Brunei Darussalam 0.02 5.25 
94 Mali 0.02 5.03 
95 Burkina Faso 0.02 5.04 
96 Mongolia 0.01 1.29 
97 Kyrgyz Republic 0.01 1.95 
98 Togo 0.01 1.92 
99 Chad 0.01 4.18 
100 Suriname 0.01 1.27 
101 Benin 0.01 4.05 
102 Malawi 0.01 1.85 
103 Guinea 0.01 3.54 
104 Maldives 0.01 0.73 
105 Guyana 0.01 0.78 
106 Niger 0.01 3.22 
107 Belize 0.01 1.05 
108 Antigua and Barbuda 0.01 0.78 
109 Mauritania 0.01 1.26 
110 Djibouti 0.01 0.66 
111 Sierra Leone 0.00 1.03 
112 Rwanda 0.00 1.72 
113 Grenada 0.00 0.45 
114 St. Vincent and the Grenadines 0.00 0.39 
115 St. Kitts and Nevis 0.00 0.40 
116 Gambia 0.00 0.40 
117 Burundi 0.00 0.67 
118 St. Lucia 0.00 0.71 
119 Central African Republic 0.00 1.36 
120 Dominica 0.00 0.26 
121 Solomon Islands 0.00 0.24 
122 Guinea Bissau 0.00 0.27 
TOTAL SUM 94.48 
Serial | Non-member nations Share in world GDP in 2004 
no. of WTO imports (0.4%) (US$ billion) 
1 Russian Federation 1.30 571.92 
2 Saudi Arabia 0.62. 251.955 
3 Vietnam 0.45 40.414 
4 Ukraine 0.42 61.737 
TOTAL 2.84 


Sources: Imports, WTO Trade Statistics; GDP, International Monetary Fund, World 


Economic Outlook Database, September 2004. 


Notes: Imports of the EC and world imports are after subtracting trade between EC 
members. Data are missing for Liechtenstein and Malta imports and Cuba GDP. Four 


selected non-member countries are also shown. 
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followed by another 43 countries that each accounted for 0.05 per- 
cent to 1.0 percent, and finally another 62 (roughly half the 
membership) whose world trade power ranged from tiny to impercep- 
tible. The shares of 12 members even failed to reach 0.01 percent that 
year. Thus if we considered individual trade power alone — before 
introducing bargaining coalitions and the existence of the WTO as an 
institution - most DCs would have virtually no position at all from 
which to negotiate globally. 

Over the long term, though, the trade power structure has been 
shifting slowly in favor of developing countries and China, at the 
expense of traditional industrial states. Table 1.2, upper panel, shows 
the shares of world imports of five groups of countries over two 
decades, classifying countries according to their World Bank status in 
1984 and holding category membership constant. The EC figure adds 
new entrants when they joined, subtracting them from other rows. 
The 2004 column represents the EU 25. The traditional high-income 
countries’ power, as measured by this indicator, slipped from 63 to 57 
percent. The market power of DCs in the aggregate, not counting 
China, expanded from 24 to 30 percent of the world market. More 
attention has rightly fallen on China's dramatic rise in trade — so rapid 
that China surpassed Japan in 2004 to become the third largest 
importing power in the world. The lower panel of Table 1.2 uses the 
World Bank's 2004 classification of countries in all columns, which 
moves Hong Kong, Republic of Korea, Singapore, and Chinese Taipei 
from the developing to the high-income row. It shows how much of 
the DC expansion in the upper panel was due to expansion by these 
four countries. This gradual shift in the power structure will almost 
certainly continue into the long-term future. 


The institutional context and the coalition option 


Developing states, notwithstanding the weakness of most, do have 
their numbers, their legal equality, and the WTO consensus norm. In 
this institutional setting there is a strong norm that decisions are made 
by consensus, defined as the absence of expressed dissent. This norm 
gives the smallest member the authority, at least, to block the whole. 
A threat to do so from a tiny member by itself would not be highly 
credible, in view of the costs that could fall on that player. 

But credibility increases if the member is part of a coalition of 
states.? Starting in the 1950s, developing country leaders began to 
form groups in an attempt to combine their weight in global negotia- 
tions. Formal regional organizations have often been justified partly 
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Table 1.2 Changes in trade power, 1984 to 2004 


A. Using 1984 country classifications 





1984 1994 2004 
(%) (%) (%) 
Developing countries 23.69 29.20 30.12 
China 1.59 3.20 8.07 
Centrally planned and transition 
countries except China 9.93 3.87 3.76 
European Community 17.95 19.48 18.40 
High income countries except EC — 45.27 40.77 38.29 
Subtotal 98.44 96.51 98.64 
Territories not classified 
by the World Bank 1.52 2.27 1.31 


Total 99.96 98.78 99.95 


B. Using 2004 country classifications 





1984 1994 2004 
(7o) (7o) (7o) 
Developing countries 18.34 17.41 19.30 
China 1.59 3.20 8.07 
Centrally planned and transition 
countries except China 8.94 4.50 3.69 
European Community 17.95 19.48 18.40 
High income countries except EC — 51.31 54.01 50.48 
Subtotal 98.13 98.60 99.95 
Territories not classified 
by the World Bank 1.83 0.17 0.00 


Total 99.96 98.78 99.95 


Source: WTO Trade statistics (1984) 


Notes 

The upper panel classifies countries into rows according to the World Bank list for 
1984. Developing countries are defined as all except European Community, other high 
income, China, and other centrally planned or transition countries. The World Bank did 
not classify certain countries in 1984. Among those, Chinese Taipei is included here 
with developing countries, and Cuba, Kampuchea, Vietnam, North Korea, and former 
Soviet states are included with centrally planned and transition countries, or as EU 
members when appropriate in 2004. For comparison, the lower panel uses the World 
Bank's 2004 classification of countries in all columns, except that the centrally planned 
and transition countries are grouped together to match the upper panel, rather than 
scattered among the middle or low income groups. 


16 John S. Odell 


on these grounds. Bargaining coalitions have become common in the 
WTO, though they vary on several dimensions. Many select members 
according not to geography but to a common interest in a trade sector 
or specific product, or a common concern about the international 
trade rules. Some cover a narrower scope of issues while others range 
more widely. Some operate for a short time and do not become insti- 
tutionalized. Others develop a regular schedule of meetings, issue 
statements and proposals in the coalition’s name, establish a website, 
and even a secretariat. 

We could get a first impression of different groups’ capacities for 
influence, if they stay unified, by summing the respective trade 
weights of the members. Table 1.3 compares the 2004 power of a 
diverse sample of relatively established WTO coalitions. Each has 
defended a common position at least on occasion. The Quad countries 
clearly would carry the largest sway of the groups listed if they unified 
behind the same position. Together the US, the EC, Japan, and 
Canada alone command half the trade power in the system by this 
measure. The four met occasionally during the UR and after, but they 
have also lined up on opposite sides of a variety of commercial issues, 
which opens space for weaker countries. 

The Textile and Clothing Bureau, formed in 1984, consists of 25 
developing countries that fund a secretariat in Geneva and cooperate 
to oppose restrictions against their exports. Australia led the formation 


Table 1.3 Coalition trade power (combined shares of world merchandise 
imports 2004)? 





Coalitions Share in world imports 

(%) 
Quad Countries (US, EC, Japan, Canada 50.86 
ITCB (International Textiles and Clothing Bureau)’ 30.05 
Group of 20 18.70 
Cairns Group 13.01 
ASEAN (Association of South East Asian Nations) * 7.07 
ACP (Africa, Caribbean and Pacific Countries) * 2.49 
AFR (African Union) ? 2.36 
MERCOSUR (Southern Common Market) 1.35 
LDC (Least Developed Countries) * 0.99 
Notes 


a World imports and EC imports exclude intra-EC trade. 

b Includes Vietnam, a non-member of WTO; data not available for Democratic 
People's Republic of Korea. 

c Includes some countries not members of the WTO. 

d Data not available for 13 countries (non-members of WTO). 
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of the Cairns Group of agricultural trading countries during the UR. It 
consists of 18 developed and developing members, continues to meet at 
the ministerial level and below, and has issued joint proposals on agri- 
culture in the Doha round. In August 2003 Brazil, a Cairns member, 
took the initiative to form a new Group of 20, limited to DCs includ- 
ing China and India, to block a joint agriculture proposal from the EU 
and US and offer an alternative.’ As a result, the unified superpowers, to 
their consternation, did not get what they wanted in Cancün. The 
Association of Southeast Asian Nations (ASEAN) operated jointly dur- 
ing the 1980s and would carry serious weight if its members did so 
today. But in recent years Singapore, now a high-income country, has 
gone its own way through bilateral free trade agreements with New 
Zealand, Japan, Australia, the US, and others. Thailand has also chosen 
to negotiate its own network of bilateral arrangements. Thus ASEAN is 
much less cohesive in the WTO today.’ Later in this chapter the African 
Group and the Least Developed Countries will appear briefly. 

WTO membership also gives a state or coalition an additional 
potential distributive negotiation tactic: filing a legal complaint 
against an adversary under the Dispute Settlement Understanding. 
This tactic has been used most often to bring a respondent country to 
the table and influence settlement negotiations among the parties to 
the dispute, by worsening the respondent’s alternative to settlement. 
But recent complaints by Brazil, India, Thailand, and others against 
the EU and US Generalized System of Preferences (GSP) and agricul- 
tural programs seemed partly aimed at leveraging earlier or greater 
concessions from Brussels and Washington in the Doha talks (Davey 
2005: 25, Petersmann 2005; 127-44). 


Developing country negotiation 
choices make a difference 


This negotiating setting, then, gives developing countries tangible 
incentives to negotiate for improvements in the world trading system, 
and some legal and institutional assets to mobilize, either effectively or 
poorly. There is good evidence that developing countries’ past choices 
made a difference to whether agreement was reached and the distribu- 
tion of gains. What follows is a brief sampling from recent research.° 


Coalition design 


Developing countries including the least developed are now better orga- 
nized and more willing to threaten to block consensus to shift the 
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distribution of gain. Yet what results from coalition activity depends on 
the coalition’s design and how coalition members negotiate. A coalition 
designer faces several choices: Will the coalition address a wide or nar- 
row range of issues? Which countries and how many should be invited 
to join and how much trade power will they bring? Some leaders have 
favored the most inclusive possible coalition of developing countries, to 
unify the most voices possible and capture the legitimacy to speak for 
the entire developing world. The Group of 77 and the Informal Group 
of Developing Countries in the GATT during the 1970s and 1980s are 
examples. Shukla (2002) has advocated resuscitating the G77. This 
group has not been a significant factor in the Doha round to date, but a 
very large coalition of 90 DCs did hold firm against the Singapore 
issues, and at the Hong Kong ministerial in December 2005, coalitions 
representing some 110 members met for the first time and jointly 
demanded a date for ending farm export subsidies and other gains for 
development (Bridges Daily Update, 17 December 2005).” 

A contrary hypothesis holds that in general, narrower issue-specific 
coalitions are likely to gain more for any country than coalitions span- 
ning a wide set of issues, other things being equal. If the goal is to 
influence the round’s final outcome by negotiating as a unit, then the 
group must be able to agree, during the end game, on how and how 
much to fall back from their opening positions, unless their counter- 
parts should decide to accept their maximum demand. The wider the 
scope of issues and the greater the number and heterogeneity of mem- 
bers, the wider the range of specific demands the group will need to 
add to its wish list to hold its members’ support, and the more diffi- 
cult it will be to secure agreement among them to lower demands at 
the end. Great heterogeneity may limit a coalition’s strategy of rigid 
adherence to its high opener and a blocking function, which may in 
turn open the coalition to splitting tactics by others and fragmenta- 
tion, discussed below. A set of countries that have similar preferences 
on an issue and that all give it similar priority has higher credibility 
with others and better odds of holding together during the final bar- 
gaining (Hamilton and Whalley 1989).* 

Two recent studies give examples consistent with this narrow-scope 
idea. Several DC coalitions worked intensively in 2001 to influence 
the proposed round’s agenda. The Like Minded Group (LMG) was 
broad in scope and its 14 DC members were heterogeneous as to chief 
exports and levels of development. Its defining property was agree- 
ment on the principle that the Uruguay round agreements as 
implemented by the industrial countries had been unbalanced against 
DCs. The LMG, led by India, demanded changes in a wide range of 
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those agreements as pre-conditions for engaging in any new round. 
This coalition’s delegations invested a remarkable amount of time and 
energy coordinating common positions, meeting weekly in Geneva 
that year, yet they fragmented in the last weeks. Members dropped out 
until in Doha, India was left alone trying to defend against the launch 
of a new round. The coalition gained relatively little on its signature 
demand - implementation — and sustained a major loss in its eyes, the 
launch of a new round without prior compensation for the UR deals 
(Narlikar and Odell 2006). 

At the same time another coalition was designed to concentrate on 
a single issue, the meaning of the TRIPS agreement for public health 
policy. Initiated by the WTO African Group in 2001, this coalition 
grew to 60 members including Brazil and India. They proposed that 
WTO ministers in Doha adopt a special declaration clarifying that 
nothing in the TRIPS agreement should prevent members from taking 
measures to protect public health. They hoped that this form of soft 
law would influence dispute settlement panels, should their govern- 
ments be sued in Geneva. The US tried to tempt African states to 
accept less than they were demanding, but some members of the coali- 
tion made vigorous efforts to persuade others not to defect, and this 
coalition held together. The US, facing this unity in Doha, agreed to 
negotiate on the basis of the coalition's proposal. Despite opposition 
from the global pharmaceutical industry, the ministers adopted a dec- 
laration similar to the coalition's proposal, which was a significant 
gain over the status quo. These two cases differed on dimensions 
besides coalition composition, and some of the other factors are 
added below (Odell and Sell 2006). 

Some qualifications to the narrow-scope idea may also be valid. A 
broad coalition need not face the disadvantages of scope and hetero- 
geneity if its ambition is limited to drafting or blocking a specific 
proposal, rather than completing negotiations (Hamilton and Whalley 
1989). And if issue-specific coalitions are short-lived and new ones 
must be formed frequently on different issues, the transaction costs 
can be prohibitive for many small low-income players (Narlikar 2003: 
51-2, Ch. 5 and Ch. 9.2). These costs may force them to rely on larger 
traders among developing or developed countries or region-based 
groups to form and lead coalitions covering their interests. If such 
groups do not form and work effectively, the weakest players may feel 
their best option is to settle for bilateral deals with superpowers, 
inside or outside the WTO. 

A second obvious hypothesis is that among issue-specific coali- 
tions, those with larger combined trade power, and especially those 
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including a Quad member, will gain more than coalitions with smaller 
clout. This was the logic behind Uruguay round crossover coalitions 
combining countries from North and South such as the Cairns Group 
in agriculture. Also, in intellectual property rights, India found the 
EC, Japan, and Canada to be allies on gaining authority for compul- 
sory licensing (TRIPS article 31). In telecommunication services, the 
EC supported developing countries to oppose a US demand for cost- 
based pricing. Yet in the clash over the audio-visual exemption India 
sided with the US, and Brazil with the EC (Singh 2006). Following 
this model in 2001, Peru and the Philippines joined a WTO group 
called the Friends of Fish that included the US, Australia, New 
Zealand, and Norway. Their agenda item was included in the Doha 
declaration. Japan led a different coalition to demand tighter disci- 
plines on anti-dumping measures. Joining were Korea, Chinese Taipei, 
Hong Kong China, Thailand, Brazil, Chile, Colombia, Costa Rica, 
Mexico, Norway, Switzerland, and Turkey (Bridges, 26 March 2003). 
This item was also added to the Doha agenda, despite strong opposi- 
tion from the US delegation. 


Choice of strategy and tactics 


States and coalitions also must choose a strategy and tactics to fol- 
low.’ Another plausible hypothesis in recent research is that what I 
call a mixed strategy will gain more for developing countries in most 
conditions than a strictly distributive strategy (Walton et al. 1994; 
Odell 2000: Ch. 7; Odell 2006: Ch. 1). A strictly distributive strategy 
is a set of tactics that are functional only for claiming value from oth- 
ers and defending against such claiming, when one party’s goals are 
partly in conflict with those of others. These tactics include opening 
with high demands, refusing all concessions, exaggerating one’s mini- 
mum needs and true priorities, manipulating information to others’ 
disadvantage, taking others’ issues hostage, worsening their alterna- 
tive to agreement, making threats, and actually imposing penalties. A 
purely integrative strategy would be a set of tactics instrumental to the 
attainment of goals that are not in fundamental conflict and hence can 
be integrated for mutual gain to some degree. One subset of these tac- 
tics involves sharing information relatively openly to explore common 
problems or threats in a search for mutual gain solutions. Another 
well-known integrative move is proposing an exchange of concessions 
or fallbacks that might benefit more than one party (as opposed to 
demanding a concession without compensation). In WTO talks, 
proposing a formula for cutting all tariffs, including those of the 
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speaker’s state, can embody such an exchange of concessions. A third 
subset of integrative tactics involves reframing the issue space itself in 
a way that eases impasses.!? Another possibility is bringing in a medi- 
ator. These are behaviors for gaining (through cooperation with 
others), not ways of giving up value to others.!! 

A mixed strategy combines elements from both ends of this spec- 
trum, either in sequence — say distributive first then integrative — or 
simultaneously. The mixed strategy allows other delegations some 
gains to show their constituents, moving the deal above the others' 
reservation values, and hence is less likely to produce a breakdown. It 
may also permit discovery of ways to craft joint gains that would not 
be discovered if all held strictly to distributive behavior. Evidence 
from the Dillon and Kennedy rounds indicates that developing coun- 
tries that offered concessions on their imports gained far more for 
their exports than passive countries (Finger 1974 and 1976). Brazil, 
defending itself in a bilateral dispute with the US over instant coffee in 
1969, began strictly distributive and gained nothing at first, but after 
adding an integrative move, escaped without much damage to its 
trade interests (Odell 2000: Ch. 7). Likewise Mexico in NAFTA talks 
in the early 1990s and the 2001 WTO coalition for TRIPS and public 
health (Odell 2006: Chs 6 and 3) opened with distributive tactics, 
later mixed in some integrative moves, and captured some gains as a 
result. The Like Minded Group held to the strictly distributive strat- 
egy throughout 2001. The superpowers offered separate deals to 
members, who then achieved little as a group. Many developing coun- 
tries feel too weak to turn down such lesser offers. 

Strictly distributive tactics may be effective temporarily for some 
developing country coalitions, if the goal is only to block inferior pro- 
posals and force discussion on their own proposals. The initial G20 
agriculture proposal in August 2003, while not purely distributive, 
was tilted strongly in favor of developing countries,? and had these 
effects in Cancün. The risks of refusing to blend in integrative tactics 
eventually, however, are that the coalition will gain little either 
because the coalition breaks down, or because it deadlocks the entire 
round permanently, reducing the WTO's credibility and pushing other 
states to seek alternatives to the WTO. 


Reframing issues 


Part of the negotiation process takes place at the subjective level, 
where partisans contend to establish the dominant subject frame in 
which the issues will be understood. Interests defined objectively do 
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not account for all the variation; cognitive psychologists have shown 
that when the psychological frame changes, behavior also changes, 
including on economic issues. Thus negotiators routinely attempt to 
frame options under discussion and expectations about what is possi- 
ble. The case of the declaration of TRIPS and public health also 
illustrates the possibility that a campaign to reframe an issue will 
increase gains for developing countries, at least in some circum- 
stances. The agreement's original advocates had framed TRIPS as an 
alternative to allowing piracy of private property. Opponents begin- 
ning in 1999 attempted to reframe TRIPS using a different reference 
point: as a barrier to treating AIDS and other dire threats to public 
health. Their campaign through the mass media encouraged political 
pressure on US and other Northern negotiators from within their own 
politics toward compromise in the WTO talks. Other reframing 
attempts have not had as great an effect, and more research is needed 
to clarify the boundaries of this distributive tactic.? 


Some movement at a glacial pace, 
deadlock after four years 


From the beginning the Doha *development" round was troubled by an 
ambiguity regarding its central objectives. The apparently new emphasis 
on development as a goal was a classic example of using ambiguity to 
promote a negotiated agreement (in Doha on the agenda). One school 
believed that trade liberalization is always an effective means to devel- 
opment and the more liberalization the better. Affirming development 
as a goal, interpreted this way, added nothing to the traditional 
GATT/WTO agenda and required no special treatment for the poor. A 
second school believed that more trade liberalization can damage or dis- 
tort existing human development, at least in some circumstances, or 
that undertaking it quickly in a poor country without adequate domes- 
tic institutions and preparations can produce excessive adjustment 
costs. For this school, gearing WTO negotiations toward “develop- 
ment” meant slowing liberalization, granting exceptions from 
obligations and preferences for the less developed, concentrating on 
products they export, and increasing aid from North to South. From the 
beginning the “push on” school and the “hold back” school fought 
with one another. Negotiating under the WTO umbrella rather than 
elsewhere gives the advantage to trade liberalization, this institution’s 
central norm, at the expense of competing norms. 

In 2002 the Director General and members established eight nego- 
tiating groups to work simultaneously on the main agenda items: 
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agriculture, trade and development, non-agricultural market access, 
WTO rules, services, dispute settlement, intellectual property rights, 
and trade and environment. The heavy meeting schedule meant that 
many small countries were unable to participate seriously in many ses- 
sions. Many could afford only one or two professional diplomats in 
their Geneva missions, and some 30 members had no mission in 
Geneva at all. 


TRIPS/health, implementation and 
special and differential treatment 


Many proposals were defined to benefit developing countries alone. 
Donor countries did deliver a promised increase in technical assis- 
tance to train officials of poor countries to participate at a 
somewhat higher level of expertise. Additionally, in August 2003 the 
members decided, at the request of developing countries, to autho- 
rize a waiver of Article 31(f) of the TRIPS agreement for any 
member that lacked sufficient medicine-manufacturing capacity to 
import needed medicines from any other member. This authority 
was not restricted to any list of diseases or set of countries, as the US 
had sought, but it did carry a set of procedural requirements, justi- 
fied as needed to prevent diversion of low-cost medicines to more 
lucrative markets. Critics complained that the procedural require- 
ments were deterring countries from using this new authority. In 
2005 the General Council also decided to propose a formal amend- 
ment to the TRIPS agreement to make this waiver permanent. The 
amendment would take effect if ratified by member governments 
(Bridges, 7 December 2005). 

Many DC Geneva delegations had insisted more generally on 
improved implementation of earlier WTO agreements. These matters, 
along with agriculture, dominated the contentious 1999 talks. In 
Doha, however, ministers scattered implementation issues across other 
negotiating bodies rather than dedicating a group to them. These issues 
then dropped below the radar and developing countries achieved little 
on them. In one paragraph in their July 2004 framework agreement the 
members urged themselves to “redouble their efforts” and asked the 
Director General to consult them about implementation matters. 
Similar lip-service was buried at the end of the Hong Kong ministerial 
declaration in December 2005 (WT/GC/W/535, Inside US Trade 
(IUST), 6 August 2004: 9, WI/MIN(05)/DEC). 

DCs also had long complained that language according them spe- 
cial and differential treatment was loose and not enforceable on the 
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rich countries, while obligations imposed on the poor countries were 
binding and legally enforceable. The ministers in Doha fulfilled one 
condition for DC acceptance of other agenda items by mandating that 
“all special and differential treatment provisions shall be reviewed 
with a view to strengthening them and making them more precise, 
effective, and operational." These issues were assigned to a negotiat- 
ing group on Trade and Development. 

DC delegations then submitted 88 proposals in this group. Some 
were specific to a particular WTO agreement; others were general. In 
December 2002 the chair proposed a deal that would accept 22 of the 
demands. But poorer countries especially from Africa did not accept, 
saying much of the language was non-mandatory and added little to 
existing rules (Bridges, 20 December 2002: 2-4 and 17 February 
2003: 4—5). Some of the other proposals were opposed even by larger 
DCs, who saw them as cutting into South-South trade (IUST, 24 June 
2005: 9). These talks have been blocked in part by a consensus 
among Northern economists that traditional preferences as imple- 
mented have had little value for development (Hoekman 2005: 
223-44).!5 Agreements have also been blocked by a divide between 
rich country delegations that have resisted schemes that would benefit 
competitive middle-income exporters, and DC delegations that have 
resisted any effort to introduce concepts of differentiation among 
developing countries (JUST, 15 April 2005: 19). The US has argued 
that the emphasis should be on the talks in other groups on market 
access for agriculture, industrial goods, and services, where many 
members are willing to grant developing countries special treatment. 

One item in the Doha agenda promised special attention to the 
needs of least developed countries. This was a response to credible 
demands by their large coalition, meeting separately at ministerial 
level for instance in Zanzibar in July 2001. In Hong Kong ministers 
adopted several decisions in favor of least developed countries (condi- 
tional on agreement on the rest of the Doha package). One would 
allow them to maintain or add new measures inconsistent with the 
Trade-Related Investment agreement, until 2020. The most notable 
was a decision that all developed members, joined by any developing 
members who felt able, will grant duty-free and quota-free access to 
their markets for LDC exports in 97 percent of tariff categories — a 
major demand of this group. It had also been agreed that the least 
developed could be exempt from new obligations of their own to lib- 
eralize in agricultural and services trade, and in non-agricultural 
market access (NAMA) they would be obliged only to increase sub- 
stantially the number of tariffs they bind. 
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Border barriers against farm exports remain far higher than those fac- 
ing industrial goods, in developing as well as industrial countries. The 
EU, Japan, and the US spend huge sums to subsidize their farmers, 
something developing countries cannot match. This sector is still not 
integrated like others under the main WTO rules. In 2002 the US took 
a major step backward by increasing its domestic farm supports by 80 
percent. The Cairns Group declared that they will not approve a final 
Doha deal without substantial export gains in agriculture. Many 
developing states attached a high priority to this general issue or a 
particular commodity within in it. 

In August 2003 the EU and US crafted a joint proposal for greater 
liberalization. Immediately a new G20 coalition rejected it and 
advanced a rival proposal tilting the negotiation gains far more 
toward developing countries, and there was no convergence for 
months. To add credibility, Brazil and India withheld serious offers 
in services and took a hard line on industrial market access, explic- 
itly linking concessions on these issues to gains in agriculture (IUST, 
8 April 2005: 3). A different Group of 33 developing countries, led 
by Indonesia, also formed to advocate a right for DCs to list certain 
special products as exempt from liberalization, as well as a special 
safeguard mechanism for emergency protection against imports of 
any farm product. 

Intense discussions in July 2004 resulted in what was called the 
July framework for saving the Doha talks from collapse 
(WT/GC/W/535, 31 July 2004). Several sections of the document 
merely reaffirmed their commitments to original goals and moved 
interim deadlines forward once again. Agriculture was the area in 
which they had the most news to report. Some compromises had 
been hammered out informally in a grouping called the Five 
Interested Parties (EU, US, Australia, Brazil, and India), and the 
results included several concessions to DCs. In 2001 the EU had 
agreed to negotiate toward “reductions of, with a view to phasing 
out, all export subsidies." This language had been silent about the 
pace of reduction and the number of years before it reached zero. In 
2004 the EU agreed that export subsidies, now for all products and 
not just those of particular interest to developing countries, would be 
eliminated by some *credible end date," and agreed to negotiate such 
a date as part of the single undertaking. The end date and the sched- 
ule of reductions were left for later talks. The US will have to phase 
out its export credit programs in parallel. 
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The members affirmed their intention to negotiate some formula 
for reducing trade-distorting domestic support that will require mem- 
bers providing higher total levels of support (the EU) to cut more than 
those with lower levels, but they still failed to agree on the formula 
itself. It would cut de minimis programs for the first time, but an 
exemption was accepted for countries that allocate almost all such 
programs for subsistence farmers (India). Subsidizers agreed to cut 
trade-distorting domestic support by at least 20 percent during the 
first year of an eventual new agreement. At the same time the US 
sought and others agreed to authorize a “blue box” category to justify 
certain domestic supports. Soon the United States Trade 
Representative (USTR) was explaining to US farmers and legislators 
that the 20 percent cut, calculated from the higher combined bound 
level, would actually mean no cut at all below amounts currently paid 
to US farmers (IUST, 6 August 2004: 3). 

Improvements in market access were the most difficult to come by, 
and the July framework left most gaps still unclosed. Delegations 
agreed only that subsequent talks will aim for a tiered formula that 
would require tariff reductions, greater cuts for higher tariffs than 
lower ones, and “flexibilities” for “an appropriate number” of sensi- 
tive or special products. Every member other than the least developed 
will make a contribution, and “substantial improvement” is to be 
achieved somehow on every product. Exporters also accepted the G33 
demand that DCs be able to designate special products needing protec- 
tion on grounds of food security, livelihood security, and development 
needs, as well as their demand for some safeguard mechanism. 

Meanwhile several middle-income countries found that after expiry 
of the “peace clause,” they could achieve significant results through 
dispute settlement without a Doha deal. Panels and the Appellate 
Body ruled in favor of their complaints against the US cotton program 
and the EC sugar program. The legal problems at issue in those cases 
are not confined to these commodities. Having this legal option as an 
alternative could only have hardened the bottom lines of Brazil and its 
allies in the multilateral talks. 

Non-governmental organizations (NGOs) and Benin, Burkina Faso, 
Chad, and Mali had mounted a global campaign against subsidies for 
cotton in particular, demanding a special deal implemented early. In 
Hong Kong it was agreed that all export subsidies on cotton would be 
eliminated by the end of 2006, that cotton imports from least devel- 
oped countries would be free of duty and quota at the beginning of the 
implementation period, and that domestic subsidies would be reduced 
faster and more than the agriculture formula would require. 
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In Hong Kong, the top headline was that the members settled on 
2013 as the date for eliminating all other farm export subsidies, as 
well as discounted food aid that displaces commercial production, 
except for emergency situations. But regarding domestic subsidies, 
they remained divided over the numbers in the general formula that 
would determine the size of cuts in bound ceilings. In market access, 
they completed technical work on how to convert specific tariffs into 
ad valorem equivalents. But here too members continued to insist on 
inconsistent demands regarding the key numbers determining how 
much tariffs would be cut by whom, and regarding how many and 
which products could be exempted from the formulas. 


Non-agricultural market access (NAMA) 


Manufactures now account for more than two-thirds of the exports of 
developing countries in the aggregate, with over 40 percent of those 
exports now going to other developing countries. The larger traders 
among them are increasingly concerned about South-South as well as 
North-South trade. Average tariffs in rich countries are already quite 
low. But four months after Doha the Bush administration took a step 
backward here too, temporarily increasing protection against steel 
imports. Later, governments advanced more than 25 proposals with 
differing general formulas for cutting industrial barriers globally. The 
EU offered the least developed countries zero-duty treatment for all 
their exports except arms. In December 2002 Washington tabled a rad- 
ical opening proposal that all members cut all duties to zero by 2015. 

The July 2004 framework recorded agreements on some principles to 
guide a final NAMA deal, though it was vaguer than the agriculture 
text. Moving off its opening position, the US along with all others 
endorsed several principles for developing countries: less-than-full reci- 
procity; credit in some form for unilateral liberalizations since the 
Uruguay round; and special provisions for newly acceded members (like 
China) to credit commitments undertaken upon joining. DCs would be 
able to take longer periods to implement tariff cuts and have a limited 
option to exempt a few tariff lines from cuts. Members committed to 
cut industrial tariffs by applying some non-linear formula on a line-by- 
line basis. Tariff reductions would begin from bound rates (which for 
several major developing country industries could mean little immediate 
effect because they had already dropped their applied rates well below 
their bound rates), except that countries that have not bound many 
rates would be expected to bind many rather than apply the formula. A 
sectoral tariff component could be a key element. 
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In Hong Kong, members further agreed to adopt a so-called Swiss 
formula that would cut higher industrial tariffs more than lower ones. 
This formula would address tariff peaks and tariff escalation in devel- 
oped countries, a demand of DCs for years. But they remained divided 
over the magnitudes of the coefficients in the formula and the treat- 
ment of exceptions that would determine how much each was obliged 
to liberalize. 


Services 


Talks on liberalizing services trade, a top priority for the Quad, lagged 
behind those on agriculture and industrial goods. In 2002 some 30 
mostly developed and larger developing countries presented requests 
for new commitments to other members bilaterally and confidentially. 
Members were to circulate initial offers of new commitments bilater- 
ally by 31 March 2003. Only a handful of industrial states had done 
so by then. Brazil later made an offer of little economic significance, 
saying it was holding back in protest against failure in agriculture. In 
2004 members moved the deadline forward once again. 

India emphasized its interest in mode 4, temporary movements of 
labor. But despite economists’ calculations of huge potential welfare 
gains for developing countries from freer trade in this mode, coalition 
activity was almost entirely absent.!? Undoubtedly many governments 
were discouraged by the strength of social resistance to immigrants 
inside developing countries as well as elsewhere. Hardly any of them 
made significant offers in mode 4, even though most would be 
unlikely to experience much inflow. Furthermore, India’s emphasis 
was on exporting skilled labor, while many poor countries suffer 
severe shortages of skilled professionals and may fear brain drain 
(Winters 2005: 147-65). 

In 2005 developed countries promoted the idea of plurilateral 
request-offer talks to gain a more ambitious result in services, but 
developing countries resisted. In early 2006 reports indicated that lit- 
tle more was being accomplished on this basis, and that a Doha 
services deal would be limited to commitments to bind current levels 
of market access, rather than significant new increases in liberaliza- 
tion.?? 


Singapore issues and summary 


The EU, supported by Japan and with less enthusiasm the US, spent 
years beginning in 1996 campaigning to add new issues to the WTO 
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agenda, attempting to use the WTO to regulate more behind-the-bor- 
der policies on international investment, competition, transparency in 
government procurement, and trade facilitation. The advocates framed 
these proposals as pro-development, but the World Bank’s staff esti- 
mated that the proposed agreements would do little to promote 
development (World Bank 2003: xxv-xxvi). Many poor members were 
still struggling to comply with resource-intensive obligations they had 
accepted in the last round. They had watched the Quad add a seem- 
ingly modest item to the UR agenda and later expand it into a costly 
agreement on intellectual property rights, which made them suspicious 
of the Quad's intentions now. Large coalitions of poor countries 
repeatedly refused to add any Singapore issues to the already daunting 
agenda. After a second ministerial breakdown in Cancün the European 
Commission finally bowed to reality. In July 2004 developing coun- 
tries, after they saw a bit more on the table for agriculture, agreed to 
add trade facilitation, one Singapore issue, to the agenda. The main 
effect of this long campaign on the round had been to inject conflict 
and divert work away from other issues.?! 

In summary, after four and a half years developing countries man- 
aged to keep three of the proposed Singapore issues off the agenda. 
On the other issues, members had settled on crucial design elements 
that would be needed for final deals in agriculture and NAMA, and 
there was movement on other issues, including a number of conces- 
sions to developing country demands. 

But the members remained divided over key numbers required to 
seal the deal. Celso Amorim, the Brazilian foreign minister who led 
the G20, identified what he called the 


‘basic triangle’ of trade-offs: the European Union and the G20 get 
the US to cut domestic farm subsidies; the G20 and the US get the 
EU (and to some extent India) to lower agricultural tariffs, and 
the US and EU get more access to the goods and services markets 
of the developing world. 

(Financial Times, 18 April 2006: 6) 


In June 2006 Director-General Lamy floated a possible settlement 
revolving around the number 20: the G20 position on farm market 
access (an average 54 percent cut in tariffs for rich countries, falling 
between the most extreme demands); *Swiss 20" on NAMA (a coeffi- 
cient and maximum tariff of 20 percent for developing countries); and 
less than $20 billion for US domestic subsidies (Financial Times, 29 
June 2006).” Before a Geneva meeting at the end of June, several key 
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negotiators said they had a few chips left in their pockets that they 
could play if others were willing to compromise. 

Yet at that conference, the leading players still reached no settle- 
ment. Reportedly the US rejected any greater cuts in its maximum 
domestic subsidies and refused to fall back from demands for more 
ambitious increases in market access for its exports; the EU offered no 
new compromises; developing countries insisted on exemptions to 
farm market access greater than the US would accept; and Brazil and 
other developing countries rejected industrial tariff cuts this deep. 
Each blamed the others. Lamy declared, “We are now in a crisis” 
(WTO 2006). After three more weeks of deadlock, Lamy on 24 July 
2006 suspended the Doha talks indefinitely. If they are not resumed, 
all the partial negotiated gains will be lost. 


Conclusions 


Why was the pace of this round so slow, despite the universal com- 
mitment to promote development through trade? Several underlying 
conditions help to explain it. First, the constant background includes 
several obstacles to collective action in any large international negoti- 
ation. With so many parties with diverse concerns participating, they 
face a huge information problem: ascertaining which technical solu- 
tions would be favorable for which parties economically and which 
are negotiable politically. They face the general free-rider problem and 
the suspicion that arises from vast inequalities of power and wealth. 
In the WTO in particular, the consensus rule coupled with the absence 
of formal mechanisms that could facilitate more efficient consensus 
building add to the difficulty. 

Second, in this round the fundamental disagreement about what 
will promote development has been mentioned. Third, the superpow- 
ers demonstrated weak leadership for the first two years. The US 
undermined the credibility of its own commitment to liberalization 
by moving initially in the opposite direction in both agriculture and 
NAMA. The EU doggedly insisted on adding new behind-the-border 
regulations to the WTO regime, in the teeth of widespread opposi- 
tion among members. These moves surely discouraged DC leaders 
from taking domestic political risks for trade liberalization until it 
was clear the giants were not going to kill the round themselves. This 
explanation may help account for the slow pace of especially the first 
two years. After that the superpowers changed their strategies to 
become more forthcoming. 
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Beyond these conditions, market conditions during the first three 
years were generating fairly impressive export growth for many coun- 
tries without any new WTO deal. Table 1.4 shows the compound 
average growth rate over the five years from 1999 through 2004 for 
each member. All the 20 largest traders except the US were expanding 
by more than 6 percent per year. Ten of them and many smaller 
traders were growing at double-digit rates. Prominent leaders Brazil 
and India were enjoying export growth averaging 15 percent every 
year. Perhaps an attractive short-term alternative hardened many gov- 
ernments’ bottom lines and reduced enthusiasm for taking political 
risks for any except the most valuable new WTO deal. But there is no 
guarantee that such growth rates will continue indefinitely under cur- 
rent policies. 

What lessons can be drawn from this analysis provisionally, while 
the round stands suspended? (See Odell and Ortiz Mena 2004.)? One 
is that to claim value for themselves, developing countries need to con- 
tinue forming coalitions. We saw their effects in the areas of technical 
assistance, TRIPS and health, and agriculture. Even the least devel- 
oped, despite their tiny trade share, have won the principle that they 
should have special flexibility to escape new market-access disciplines. 
Equally, coalition members must cultivate their coalition’s credibility 
and take steps to counter splitting tactics by their adversaries. 

Developing countries are obviously a diverse lot, and selecting a 
heterogeneous coalition makes this challenge more difficult. 
Narrower coalitions designed around common preferences on a spe- 
cific issue probably have a better chance of exercising influence 
through the final stage. Including larger traders with similar prefer- 
ences will improve the odds. 

As for negotiation strategy, governments and coalitions can con- 
tinue to attempt to frame negotiations in public opinion by reference to 
principles that favor their positions and counter the campaigns of their 
adversaries, calling on NGOs and the media for help. But the player 
who seeks agreement will often want to consider shifting off purely dis- 
tributive tactics and blending in some integrative tactics, at least by the 
final stage. To focus exclusively on defending and claiming value to the 
very end, waiting for the other side to blink first, risks losing whatever 
gains are available for harvest. Governments and coalitions need to 
identify possible exchanges of fallbacks that would be better than no 
deal for their side. They should also identify lower-priority positions, 
defensive as well as offensive, and prepare to trade them for conces- 
sions from others that are worth more. Of course no constituency 
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Table 1.4 WTO members’ compound annual export growth rates, 





1999-2004 
Serial | Member state Share in world Growth 
no imports (%) (%) 

1 USA 21.95 3.40 
2 European Communities (EU) 18.40 10.36 
3 China 8.07 24.94 
4 Japan 6.54 6.25 
5 Canada 3.97 6.19 
6 China, Hong Kong SAR 3.93 8.78 
7 Korea, Republic of 3.23 12.06 
8 Mexico 2.97 6.70 
9 Chinese Taipei 2.41 7.99 
10 Singapore 2.36 9.38 
11 Switzerland 1.60 8.07 
12 Australia 1.55 9.07 
13 Malaysia 1.51 8.42 
14 Turkey 1.40 18.75 
15 Thailand 1.37 10.83 
16 India 1.37 15.25 
17 Brazil 0.95 14.98 
18 South Africa 0.79 11.45 
19 Norway 0.69 12.52 
20 United Arab Emirates 0.68 16.86 
21 Indonesia 0.66 7.45 
22 Israel 0.62. 7.41 
23 Philippines 0.61 1.60 
24 Romania 0.47 22.60 
25 Chile 0.36 13.27 
26 New Zealand 0.33 10.33 
27 Argentina 0.32 8.02 
28 Pakistan 0.26 9.61 
29 Morocco 0.25 5.57 
30 Venezuela (Bolivarian Republic of) 0.25 9.21 
31 Croatia 0.24 13.27 
32. Colombia 0.24 6.81 
33 Bulgaria 0.21 20.06 
34 Nigeria 0.20 17.59 
35 Egypt 0.18 16.64 
36 Tunisia 0.18 10.53 
37 Bangladesh 0.17 8.19 
38 Kuwait 0.17 17.63 
39 Peru 0.14 15.32 
40 Costa Rica 0.12 -0.85 
41 Sri Lanka 0.11 4.77 
42 Jordan 0.11 16.73 
43 Oman 0.11 14.49 


44 Ecuador 0.11 11.11 
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Serial | Member state Share in world Growth 
no imports (%) (%) 
45 Dominican Republic 0.11 1.96 
46 Guatemala 0.11 3.09 
47 El Salvador 0.09 5.59 
48 Qatar 0.09 18.10 
49 Bahrain 0.09 11.31 
50 Trinidad and Tobago 0.08 17.97 
51 Angola 0.07 22.87 
52 Cuba 0.07 0.66 
53 Kenya 0.07 8.69 
54 Ghana 0.06 10.47 
55 Honduras 0.06 6.03 
56 Iceland 0.05 7.60 
57 Côte d’Ivoire 0.05 3.37 
58 Jamaica 0.05 2.24 
59 China, Macao SAR 0.05 5.03 
60 Panama 0.05 2.94 
61 Uruguay 0.04 5.36 
62 Zimbabwe 0.04 -7.91 
63 Cambodia 0.04 16.81 
64 Paraguay 0.04 17.02 
65 TFYR of Macedonia 0.04 6.55 
66 Mauritius 0.04 5.70 
67 Senegal 0.04 8.30 
68 Botswana 0.04 5.47 
69 Tanzania 0.04 21.54 
70 Namibia 0.04 8.20 
71 Myanmar 0.03 21.27 
72 Albania 0.03 17.05 
73 Cameroon 0.03 10.44 
74 Swaziland 0.03 14.20 
75 Democratic Republic of the Congo 0.03 11.39 
76 Nicaragua 0.03 7.18 
77 Nepal 0.03 4.66 
78 Georgia 0.03 22.22 
79 Republic of Moldova 0.03 16.22 
80 Bolivia 0.03 14.76 
81 Mozambique 0.03 39.51 
82 Papua New Guinea 0.02 5.04 
83 Zambia 0.02 5.81 
84 Congo 0.02 15.09 
85 Uganda 0.02 6.32 
86 Armenia 0.02 25.25 
87 Haiti 0.02 1.62 
88 Barbados 0.02 -3.85 
89 Gabon 0.02 7.83 
90 Madagascar 0.02 11.13 
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Serial | Member state Share in world Growth 
no imports (%) (%) 
91 Lesotho 0.02 27.74 
92 Fiji 0.02 2.68 
93 Brunei Darussalam 0.02 12.07 
94 Mali 0.02 14.83 
95 Burkina Faso 0.02 8.31 
96 Mongolia 0.01 13.58 
97 Kyrgyz Republic 0.01 9.63 
98 Togo 0.01 12.99 
99 Chad 0.01 49.59 
100 Suriname 0.01 15.40 
101 Benin 0.01 7.29 
102 Malawi 0.01 0.74 
103 Guinea 0.01 0.13 
104 Maldives 0.01 12.64 
105 Guyana 0.01 2.85 
106 Niger 0.01 8.42 
107 Belize 0.01 3.20 
108 Antigua and Barbuda 0.01 -1.63 
109 Mauritania 0.01 -0.43 
110 Djibouti 0.01 5.46 
111 Sierra Leone 0.00 87.76 
112 Rwanda 0.00 5.92 
113 Grenada 0.00 -4.23 
114 St. Vincent and the Grenadines 0.00 -5.46 
115 St. Kitts and Nevis 0.00 10.91 
116 Gambia 0.00 12.89 
117 Burundi 0.00 -4.90 
118 St. Lucia 0.00 3.65 
119 Central African Republic 0.00 —4.66 
120 Dominica 0.00 —5.83 
121 Solomon Islands 0.00 -2.68 


122 Guinea Bissau 0.00 10.76 


Source: WTO Trade Statistics 


Note 
Rates computed by author. 


believes its interests should be traded away, but without some trading, 
little will be gained for any constituency. Exchanges might take place 
within or across WTO issues. The shrewd delegation or coalition will 
initiate confidential discussions with others about possible exchanges, 
naming an acceptable price for their concession. As an illustration in 
this round, India, Brazil, and others could offer specified concessions 
on NAMA and services to the EU if the EU would make specified 
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moves on agriculture, making the deal as ambitious or cautious as they 
like. Of course the EU and the US can also take the initiative in this 
dance. Parties can reduce the risk of discussing conditional exchanges 
by suggesting ideas privately to a chair serving as a mediator who will 
explore them with others. 

Perhaps the most fundamental analytical point is to focus as clearly 
as possible on the country's alternative to a new WTO deal, at all 
times. What is our best alternative and how attractive or unattractive 
is it to us? Without any estimate of how well one could do without a 
deal, there is no way to make a confident private estimate of the nego- 
tiator's resistance point, the worst deal he or she should accept. 
Officials may often find it unpleasant to concentrate on their mini- 
mum - how far down they can be pushed. It is also common to feel 
partner countries are to blame for impasses and insist that they make 
the compromise. These feelings may cause negotiators to delay facing 
the question even when rational choice requires it. 

But obviously if any government delays thinking carefully about the 
value of its best alternative to agreement (its benefits minus costs, intan- 
gible as well as tangible), it runs two risks. One is that it will accept a 
deal that is worse than no deal. The opposite is that it will accept dead- 
lock when an available deal is actually better for the country and thus 
will lose gains that were available. But if such an estimate can be made 
even roughly, then the government can confidently accept any final 
WTO package that exceeds that minimum, even if the gain seems disap- 
pointing and unfair Such estimates will necessarily have some 
imprecision and uncertainty. Some effects are intangible. One intangible 
effect of a final deadlock in a WTO round is damage to the institution's 
reputation and credibility, which has some value for many governments. 
But a careful rough estimate is better than none. 

Analogously, as a member of a coalition a government will attempt 
to weigh the probable value of continuing to adhere to the coalition's 
position, against the likely value of defecting and settling for a sepa- 
rate deal. This decision will depend of course on what is offered to the 
group and to the country separately, and on the odds that the coali- 
tion will fragment in any case. Most coalitions split after the formulas 
to guide specific negotiations have been set, as each government con- 
centrates on its own highest specific priorities. 

Meanwhile, improving the country's outside alternative is a way 
both to strengthen its bargaining position inside talks and to protect 
the country's interests in case they fail. Many developing countries 
have been looking to regional and bilateral trade agreements for this 
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purpose, especially since the WTO’s train wreck in Seattle. Deals with 
other countries at similar levels of development are means for captur- 
ing some of the benefits of liberalization for the home economy 
without opening it to competition from the most advanced producers 
in the world. Filing complaints under the dispute settlement system 
may also be a way to worsen a defending country’s alternative to 
agreement and move their negotiating position in one’s favor, if the 
legal complaint rests on clear law and clear facts. 

But some policy objectives cannot be attained without the WTO. 
Only a WTO deal is capable of cutting back agricultural subsidies and 
barriers in the Quad countries, disciplining US anti-dumping practice, 
opening export markets in countries outside the regional network, 
and restoring the WTO’s credibility as a forum and a system of rules 
that give investors and traders certainty for the future. 

These points will probably be valid in future multilateral and 
regional negotiations regardless of the Doha round’s outcome. In 
any case, developing countries are now better prepared and orga- 
nized than in earlier rounds, and their underlying capacity to 
influence trade negotiations will only continue to grow. Even though 
the greatest power is concentrated elsewhere, how developing coun- 
tries use their capacity will also help determine the future value of 
the WTO as a negotiating forum and will thus be of interest to all 
the world’s peoples. 
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Notes 


1 Anderson and Martin (2005) agree that the world and developing coun- 
tries would reap huge economic gains from agricultural trade 
liberalization. A substantial discount must be applied to any gains pro- 
jections that make no allowance for adjustment costs, and any that gloss 
over the domestic political barriers to converting a country’s net gains 
from trade into benefits for its most vulnerable citizens. For developing 
countries Charlton and Stiglitz (2005) would put the highest priorities 
on liberalizing certain services, industrial goods, and unskilled labor 
mobility. 
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2 In this chapter gain and loss will refer to negotiation gains, which may be 
different from welfare improvements. As is well known, negotiators in rec- 
iprocal trade bargaining often define concessions that will open their own 
markets as losses to be minimized. Here gains are defined according to the 
expressed values of the governments. They gain more to the extent that 
they receive what they are demanding, and less to the extent they give up 
what they say they want to keep. Distributive tactics will be defined later. 

3 A coalition is defined here as a set of governments that defend a common 
position in a negotiation by explicit coordination. Not included in this 
category is a set of states that happen to act in parallel without explicit 
coordination, or a set of delegations that exchange information and meet 
to seek compromises but do not defend a common position. 

4 See Chapter 2 in this book by Javed Maswood. 

5 Interview with a Geneva delegate of an ASEAN state, Geneva (2002); 
Narlikar (2003: Ch. 8). See Chapter 7 in this book on bilateral negotia- 
tions by Larry Crump. 

6 Social science knowledge of these phenomena is fairly rudimentary at pre- 
sent. Lacking space for a thorough review of literature, suffice it to say 
that most theorizing aiming to explain international negotiation — both 
formal and non-formal — has concentrated on bilateral interactions; little 
theory has been able to simplify and generalize about the far more com- 
plex multilateral and multiparty variety. For reviews see Powell (2002); 
Jönsson (2002: 212-34); Odell (2000, 2006 introduction); Crump and 
Glendon (2003). Regarding WTO coalitions, the cutting edge today com- 
prises qualitative descriptions of experience, a few studies attempting to 
identify and recommend potential coalitions, and a set of hypotheses for 
further investigation and improvement, supported by limited case studies. 

7 Celso Amorim, one of their leaders, believed that this show of unity 

helped achieve the agreement on a date for eliminating export subsidies. 

Press conference, Geneva, 30 June 2006, viewed by WTO webcast. 

This is the earliest work on this subject to my knowledge. 

9 Here strategy means a set of behaviors or tactics that are observable in 
principle and associated with a plan to achieve some objective through 
negotiation. This behavioral meaning differs from the meaning in earlier 
international cooperation research and in game theory. 

10 This typology is elaborated further in Odell 2000, with mixed and inte- 
grative strategy the focus of Ch. 7. In the negotiation analysis tradition 
Zartman’s conception of the “deductive” process for overcoming 
impasses has been influential (Zartman and Berman 1982). Recent empir- 
ical studies by Elms 2003), Farrell 2003) and Ives 2003) shed new light on 
effects of integrative tactics in trade. 

11 This typology carries several caveats. It refers to only one party’s behav- 
ior; it does not assume other parties will necessarily match its strategy. To 
describe a party’s strategy is also not to make a claim about whether it 
succeeded; it describes an attempt. Nor does it amount to a judgment that 
the strategy was good or bad. The typology aims only to describe the 
observed negotiating behavior. Making evaluative judgments is more 
complex; it requires specifying the standard by which to judge and con- 
sidering alternative courses of action. The same general strategy could be 
judged preferable in some circumstances and inferior in others. 


oo 
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12 ‘Proposal of a Framework Document’, Joint Proposal by Argentina, 
Brazil, Bolivia, Chile, Colombia, Costa Rica, Ecuador, Guatemala, India, 
Mexico, Paraguay, Peru, Philippines, Thailand, and South Africa, 20 
August 2003. 

13 Reframing can also be part of a more integrative strategy. Negotiators, 
mediators, and consensus builders like WTO council chairs sometimes 
attempt to reframe a contentious set of issues, carving up the issue space 
itself along different dimensions, in an attempt to break an impasse and 
broker a mutual-gains deal. 

14 The 2003 decision of the TRIPS Council to provide the waiver is at 
IP/C/W/405. See Matthews (2004) for commentary. 

15 Also a telephone interview with a developed country delegate, 6 July 
2005. 

16 Hoekman reviews this literature. 

17 Actually, DC delegations have accepted some differentiation among them- 
selves in talks on agriculture and NAMA. And according to a secretariat 
leader, the opposition was strongest to any rule that would name particu- 
lar countries as ineligible, in contrast to a rule that would specify a 
development threshold such that any country that passed it would lose eli- 
gibility (telephone interview, 6 July 2005). 

18 A group of 14 middle-income states including India and China issued a 
joint discussion paper in July 2003 (TN/S/W/14). 

19 Also see the companion paper by Alexandra Sidorenko on services. 

20 Interviews with two participants, Geneva, 12 and 13 June 2006. 

21 Also see Chapter 6 by Pradeep Mehta and Nitya Nanda on Singapore 
issues in this book. To provide descriptions of the state of play on all other 
Doha issues as well would make this long chapter too long. 

22 Pascal Lamy, press conference, Geneva, 1 July 2006, viewed by WTO 
webcast. 

23 See Odell and Ortiz Mena (2004) for a summary of practical lessons for 
developing countries from a recent set of case studies. See the website of 
the Economic Negotiation Network for access to much more recent 
research on that subject (www.usc.edu/enn). 
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2 Developing countries and 
the G20 in the Doha round 


Javed Maswood 


Introduction 


Before the Doha Development Round (DDR) was launched in 2001 
there were eight multilateral trade negotiating rounds. The general 
outcome in each was an example of collusion between the US and the 
EU, whether in terms of specific outcomes or on general principles to 
quarantine certain commodities from the liberalizing discipline of the 
General Agreement on Tariffs and Trade (GATT). The DDR, on the 
other hand, became a venue for North-South conflict. With a wide 
gap between the demands of each side and what the other was pre- 
pared to offer, deadlines to agree upon negotiating modalities on each 
of the key agenda items lapsed without any agreement. In September 
2003, a ministerial meeting of the World Trade Organization (WTO) 
was convened in Cancun to review progress in the Round and, under- 
standably enough, there was some pessimism that enough progress 
could be achieved at the meeting to move negotiations forward. But 
attempts by the EU to add the so-called Singapore issues to the 
agenda, against the wishes of the Group of Twenty (G20) developing 
countries, led to a collapse of the Cancun ministerial meeting. 

This was not the first time a ministerial meeting had failed to pro- 
duce an agreement. In Montreal in 1988, a mid-term ministerial 
meeting to review progress in the Uruguay round ended in similar 
disarray when a handful of Latin American countries, led by Brazil, 
refused to accept the terms of agreement prepared by the US and 
EU. The collapse of the Montreal ministerial meeting was however 
cleverly disguised as an adjournment and, consequently, attracted 
little media scrutiny. Talks resumed in Geneva and the Latin 
American countries buckled under intense pressure. The major 
source of contention was agriculture and the final agreement, the so- 
called Blair House Agreement, was a US and EU compact that was 
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forced upon other contracting parties. The Uruguay round, as 
before, was a triumph of duopolistic control of multilateral negotia- 
tions, even considering the abolition of the Multi-Fibers Agreement 
(MFA). 

In contrast to Montreal, Cancun could not be easily finessed. The 
high-profile role of the G20 meant that it was no longer possible to 
disguise the collapse. Cancun consequently became the first public 
display of developing country refusal to submit to deal-making by the 
big two actors of the WTO. Following the collapse of Cancun, a 
lengthy campaign followed to discredit the role and position of devel- 
oping countries and the G20, and to force them to be more 
“accommodating.” The collapse was blamed squarely on developing 
countries while developed countries presented themselves as models of 
conciliation, even to the point of unilateral concessions on some of the 
Singapore issues. Developing countries, likewise, blamed the West for 
not making genuine concessions on issues of interest to them, in par- 
ticular agriculture. The acrimony only added to speculation that the 
rift spelt disaster not only for the Doha Development Round but for 
the newly established World Trade Organization. 

One frequently made point was that developing countries, aided by 
some non-governmental organizations (NGOs), had been persuaded to 
adopt a radical posture even to the extent of being prepared to under- 
mine global economic order. This is a misrepresentation. NGOs are 
easy targets for vilification, especially after Seattle, but on this charge 
of NGO involvement, the G20 actually had limited interactions with 
NGOs. During the Doha negotiations, NGOs were active in providing 
advice mainly to the smaller developing countries. These countries do 
not carry much weight in multilateral negotiations and, as an example, 
little is known of the G90 in the DDR, composed of the small and the 
least developed countries. By contrast, the G20 is familiar to all and 
played a crucial role in the DDR. More importantly, developing coun- 
try participation in the DDR has been framed, from the start, as an 
attempt to reform and rebalance the unfair outcomes of the Uruguay 
round, not to destroy trade multilateralism. Developing countries are 
well aware that any descent into preferential trade agreements, not 
unlikely in the event of a collapse of multilateralism, would be far 
worse than the contemporary situation. Developing countries did not 
celebrate Cancun as a triumph of multilateralism; they were sobered by 
the obvious difficulties in reforming a system to make it fairer and 
more equitable. 

Another criticism, following Cancun, of developing country partic- 
ipation in the DDR was that they opposed but did not propose in a 
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constructive manner. The criticism had some merit but developing 
countries are held back by resource constraints that limit their capac- 
ity to intervene in the policy process with well-considered proposals. 
Most developing countries have very small missions attached to the 
WTO and they are easily overwhelmed by the extensiveness of the 
negotiating agenda. The South African mission, for example, with a 
staff of four is considered one of the larger developing country mis- 
sions to WTO. The paucity of concrete proposals is a partial reflection 
of resource constraints.! 

Developing countries, however, were unambiguous in demands 
that agricultural liberalization should be the core of any Doha round 
agreement. They were keen also to recover the lost ground of special 
and differential treatment, a principle that had been eroded by the 
Uruguay round agreements. As such, they talked of rebalancing exist- 
ing inequities, not proportionate and reciprocal concessions. At 
Cancun, however, they were frustrated by the European Union and 
Japan. When trade ministers convened in Cancun the main outstand- 
ing issues were agriculture, market access (tariffs) and whether to 
include the Singapore issues (SI) on the agenda. Following a green- 
room meeting, the Singapore issues (investment, competition policy, 
transparency in government procurement and trade facilitation) were 
placed at the top of the agenda (Woolcock unpublished paper). 
Previously, in early May at a meeting of the Trade Negotiations 
Committee (TNC) of the WTO, the US had indicated that it was in 
agreement with the EU on the inclusion of Singapore issues on the 
agenda. Developing countries present at the TNC meeting did not 
object to this position and may have given the impression that they 
were prepared to negotiate. However, it later became clear that their 
failure to comment was consistent with the position that the 
Singapore issues were not “within the remit of the TNC, and that 
their views and comments on these and the progress at the working 
groups would be made at the General Council" (Raghavan 2003). At 
Cancun, developing countries spoke out against the Singapore issues, 
emphasizing that the Doha Ministerial Declaration had specifically 
noted that negotiations on SI would commence at Cancun only * on 
the basis of a decision to be taken, by explicit consensus ...." 

The elevation of the Singapore issues was a spoiling strategy 
intended to shift focus away from agricultural liberalization. And 
developing countries collectively decided that it was better to walk 
away than to accept an unpropitious deal. While developed countries 
publicly declared the South uncooperative and intransigent, there 
also emerged a more subtle strategy to lower developing country 
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expectations in the DDR. This reflected a realization that it had been 
a foolish mistake to declare Doha the Development Round, a mistake 
that had painted the EU and the West into a corner. The DDR 
promised benefits that were proving difficult to deliver and so, even 
in the context of multilateral trade negotiations, focus shifted to how 
much more important domestic policies were compared to whatever 
gains might be delivered by genuine liberalization through the DDR. 
For instance, while the World Bank estimates that agriculture and 
food reforms could contribute 63 percent of total welfare gains for 
developing countries, when this is further disaggregated, developed 
country policies account for 28 percent and developing country poli- 
cies account for 35 percent (World Bank 2005: 133). The logical 
conclusion was that developing countries should concentrate on 
domestic policy reform rather than await a windfall from multilateral 
negotiations. It is certainly true that developing countries have to get 
policies right and many persist with measures that are a drag on their 
own economies (Birdsall et al. 2005)? but little is served by clouding 
the two issues together. Multilateral rules are unfair and discriminate 
against interests of developing countries, and those rules should be 
the focus of multilateral reform efforts. Even after that, developing 
countries may fail to take advantage of available opportunities with 
myopic or misguided policies but the prior objective must be to cre- 
ate a level playing field. 


Inequities confronting developing countries 


Until the last of the GATT negotiating rounds, developing countries 
were peripheral to the main agenda. They did not participate and 
were not expected to participate in negotiations. As a former US trade 
ambassador pointed out, developing countries remained on the side- 
lines and were not required to assume new obligations. They received 
all the most favored nations (MFN) concessions, which meant very lit- 
tle, and were not required to reciprocate (Schott 2004). That changed 
with the Uruguay round when they were forced to assume many new 
obligations in exchange for marginal benefits. 

One casualty of the Uruguay round, for developing countries, was 
the principle of special and differential treatment (SDT), a concession 
they had struggled hard to achieve in the 1960s. The Generalized 
System of Preferences (GSP), the showpiece of special and differential 
treatment was approved in 1971 but apart from that, all multilateral 
negotiations gave developing countries special provisions. Of course, 
in all other aspects developing country interests were ignored and 
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negotiations dealt mainly with industrial goods. But in the Uruguay 
round, all that developing countries managed to retain of SDT was an 
extended transition period to implement the same universally applica- 
ble outcomes. For instance, the TRIPS agreement provided uniform 
protection to patent holders with flexibility only in the phase-in 
period. Developed countries had to implement the new requirements 
by 1996, developing countries by 2000, and least developed countries 
by 2006 (extended later to 2016). 

The Uruguay round Agreement was unbalanced in a range of issue 
areas. In textiles, for instance, liberalization of trade was required in 
four stages on the first day of 1995, 1998, 2002 and 2005 encom- 
passing 16 percent, 17 percent, 18 percent and 49 percent of imports 
by volume against the base year of 1990. Liberalization was back- 
ended and in the first two stages only 33 percent of textiles and 
clothing were to be liberalized but in reality the United States liberal- 
ized only 1 percent, the EU 7 percent, and Canada 14 percent (Ryan 
2005: 1) It serves little purpose, however, to complain after the fact. 
Michalopoulos (2001: 199) writes that developing countries, in the 
period since the conclusion of the Uruguay round, have complained 
that benefits from textile liberalization had failed to materialize 
because the liberalization agreements were backloaded but that these 
complaints were pointless since “it was quite obvious at the time the 
agreement was signed that the benefits were to be backloaded, and 
that the developed countries could stay within the letter of the agree- 
ment without liberalizing meaningfully in the first few years." 

Quotas were replaced with tariffs in 2005 and average tariffs tend 
to be very high - in the United States about 16 percent on textile and 
apparel products. Chinese exports not only have to cross a high tariff 
barrier but also growing protectionist sentiment as a result of a surge 
in textile exports to the US. In 2003, China had a 17 percent share of 
global textile markets but the following year the WTO estimated that 
its market share was likely to exceed 50 percent in three years 
(Financial Times 2004: 1). But a specter of protectionism hangs over 
the recently liberalized trade in textiles, and protectionist pressures, 
particularly in the US, may ultimately negate some of the benefits 
flowing from the abolition of export quotas. 

Agriculture is a key issue for developing countries, and there are 
three problems: high tariffs, escalating tariffs, and domestic support and 
trade distorting subsidies. Average developed country tariffs are low by 
international standards but on agricultural commodities the tariff peaks 
can be very high. Moreover, tariff structures also contain an inherent 
bias against the export of processed grain where developing countries 
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might be expected to significantly boost their manufacturing and devel- 
opmental opportunities. Table 2.1 provides a summary of the escalating 
tariff rates in the main developed country markets. 

The sliding-scale structure of agricultural protectionism in developed 
countries has been a disaster for developing countries by forcing them 
to specialize in exports with little processing and added value, and mak- 
ing it harder to move up the technology ladder. Protection levels in 
developed countries also tend to be low for commodities produced only 
in developing countries, such as coffee. This has encouraged expansion 
of coffee production in many more countries than in the past, resulting 
in oversupply and depressed prices in recent years. Export revenue and 
farm income have plummeted and farmers are discouraged from shift- 
ing to alternative crops because of protection structures in developed 
countries that will deprive them of export markets. 

Quantitative restrictions have also been extensively employed by 
developed countries to exclude developing country exports. When 
agriculture first became part of multilateral negotiations in the 
Uruguay round, the main emphasis was on tariffication of quantitative 
restrictions. Negotiations, however, produced only modest reforms and 
if tariffication was meant to boost trade, the result was quite perverse. 
Tariffication resulted in a dual structure of in-quota tariffs and out-of- 
quota tariffs and high out-of-quota tariffs proved more restrictive than 
the quotas it replaced, such that there was no increase in trade in agri- 
cultural commodities. In many instances, the level of protection 
accorded to specific agricultural commodities in developed countries 
also increased as a result of the Uruguay round agreements. This hap- 
pened because the bound tariff rates agreed to in the Uruguay round 
afforded higher protection than had existed in the base period of 
1986-88. The obvious implication is that tariff rates will have to be cut 
substantially before there is any real improvement in market access for 
agriculture-exporting developed and developing countries. 


Table 2.1 Tariff escalation rate in agriculture 





Raw Intermediate Final Average % of lines 
covered 
Canada 6.3 9.6 15.2 11.2 85.5 
Japan 1.6 4.0 7.5 4.7 71.8 
US 4.6 10.2 16.0 10.9 84.8 
EU 13.2 16.6 24.3 19.0 99.5 


Source: John Nash, ‘Issues and Prospects for Agricultural Trade Liberalization in Doha 
Development Agenda', paper presented at the World Bank, April 2003. 
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Subsidies are yet another nefarious feature of global agriculture 
trade. In absolute amounts, the bulk of OECD subsidies are provided 
by European and American governments and about one-third of total 
farm income is derived from various government programs in these 
countries. Globally, the rich countries spend nearly US$1 billion each 
day in subsidies for their farmers. In 2002, total OECD farm subsidies 
amounted to US$318 billion. This is about twice the total agricultural 
exports of developing countries. Between 2000 and 2002 average sup- 
port to farmers as a percentage of gross farm receipts was less than 
5 percent for Australia and New Zealand, less than 25 percent for the 
United States, Poland, Canada and Mexico, 35 percent for the EU, 
and 60 percent for Switzerland, Norway, South Korea and Japan 
(OECD 2003). For most OECD countries, subsidies, production and 
exports, are concentrated in a few product lines: meat, dairy products, 
cereals and sugar. 

Subsidies have had a particularly damaging effect on developing 
countries. In 2002, the United States provided its 25,000 cotton pro- 
ducers US$3 billion in subsidies, an amount greater than the national 
income of Mali, one of the main African cotton-exporting countries. 
The effect of subsidies provided to farmers and of subsidized exports 
has been to depress commodities prices globally and it is estimated 
that the result has been a net income loss of US$60 billion annually 
for the developing countries (Orden et al. 2002). Cotton subsidies in 
the United States alone are reported to have resulted in lost revenues 
of US$200 million for West African countries (Watkins 2003: 13). 

Theoretically, subsidies are provided to assist struggling farmers 
but many of the recipients are only part-time farmers. While, for 
instance, David Rockefeller does not need federal assistance, he 
received US$134,556 in subsidies in 2001 and Ted Turner received a 
more modest sum of US$12,925 (Dalton 2003: 17). Overall, the 
growth in subsidy payments to farmers has been pronounced since the 
1980s, when the United States and the European Union became 
caught up in a subsidy war to protect traditional overseas markets and 
maintain exports. The subsidy war has of course damaged the com- 
mercial interests of the developing countries and Cairns Group, which 
do not have the financial resources to provide countervailing support 
to their farmers, but it has also damaged the government coffers in the 
US and EU. Budget constraint has forced the US and the EU to try to 
curb runaway expenditures on farm subsidies but in-principle agree- 
ment has not translated into agreement on specifics. 

Tariff liberalization and withdrawal of subsidies can be expected 
to provide a major developmental boost through trade growth. A 


48 Javed Maswood 


World Bank report issued in September 2003 reported that elimina- 
tion of agricultural subsidies and other protectionist measures could 
lift 144 million people out of poverty by 2015 and boost the income 
of developing countries by US$350 billion (Eccleston 2003: 13). 
While removal of all forms of protection is not realistically possible, 
the Doha Declaration included a commitment by WTO members to 
significantly reduce trade-distorting subsidies and barriers.* 

Leaving aside implementation of the Uruguay round agreements, it 
is remarkable that developing countries agreed to the lopsided agree- 
ment of the Uruguay round in the first place. Finger and Nogues 
(2001) explain this in terms of lack of knowledge and information 
about actual realities and consequences and of clever strategies used 
by developed countries. In the Tokyo Round Codes, for example, 
developing countries could decline the obligations without losing pro- 
tection of existing GATT rules but: 


The proposal to create a new organization to contain and admin- 
ister the Uruguay Round agreements changed the rules of the 
game. The GATT/WTO heavyweights announced that as soon as 
the new organization existed they would withdraw from GATT. A 
country that voted “No” on joining the new organization would 
leave itself out in the cold — with neither GATT disciplines nor 
those of the new agreement to protect it. 

(Finger and Nogues 2001: 13) 


The Doha round and the window of opportunity 


With a history of being sidelined and ignored, developing countries 
had much at stake in the Doha round, not only to prevent a repeat of 
the unfair Uruguay round agreements but also to try to rebalance the 
uneven playing field. The importance of rebalancing is highlighted by 
the double standards embedded into the global trading regime. While 
not all developing countries were in favor of launching a new round 
so soon after completing the Uruguay round and before the Uruguay 
round agreements had been fully implemented, South Africa was one 
of the countries in favor of a new round, if only to level the playing 
field and remove some of the inequities. In the Uruguay round, devel- 
oping countries were compelled even to agree to a new regime on 
intellectual property (TRIPS) without fully comprehending its long- 
term consequences. 
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The Doha round was the first time developing countries negotiated 
in earnest, to rebalance results of the Uruguay round and to participate 
in the rule-making process of the global economy. The former Director- 
General Mike Moore, in a speech to the Trade and Development Board 
of the United Nations Conference on Trade and Development (UNC- 
TAD) in October 1996, had observed that the post-war trading system 
had undergone a profound change and that institutions like the WTO 
were no longer simply writing the rules of interaction between separate 
national economies but were “writing the constitution of a single global 
economy...” (Raghavan n.d.). In the case of the WTO, this is easy 
enough to appreciate now that negotiations deal less with tariffs and 
border measures, and increasingly with “behind the border” issues, 
including regulatory structures, labor and environmental standards, 
intellectual property rights etc., that previously were the exclusive 
domain of governments of each of the “separate national economies.” 

It was fortunate, in that context, that a window of opportunity was 
opened to them. When the Doha round started, developed countries 
agreed to designate it the “development round” in order to overcome 
resistance from some developing countries to the launch of a new 
trade round. Developing countries did shed their resistance but put on 
a garb of, perhaps, inflated expectations that this round would deliver 
outcomes conducive to their developmental aspirations. But this was 
never going to be an easy task as it is always difficult to roll back sub- 
sidies and protection from sectors that have become accustomed to 
their privileged status. While not openly admitted, it has become obvi- 
ous that developed countries regret the designation of Doha as the 
DDR because they never had the political will to overcome the resis- 
tance from vested groups in their society. 


Regime change 


Nonetheless, having secured commitment that the Doha round would 
address their demands, developing countries were buoyed by expecta- 
tions and false hopes that the trade regime could be made more 
neutral in its outcomes. Regimes are incomplete institutions that grad- 
ually evolve and adapt to changing circumstances. They also embody 
a certain value structure that can be traced back to their hegemonic 
creation. As such, the process of adaptation rarely undermines embed- 
ded values and any attempt at regime change inevitably has to 
overcome the conservative bias. The inequities confronting developing 
countries in the trade regime is behind the drive to engineer reforms. 
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Theirs is a protest within the system rather than a protest about the 
system, because most developing countries also recognize the utility of 
operating within regime parameters. It is true that in 2003 when the 
Cancun ministerial meeting collapsed, some developing country trade 
representatives rejoiced at their new-found voice and influence but the 
Trade Minister of Bangladesh captured the downside for developing 
countries when he said, “I am really disappointed. This is the worst 
thing we poor countries could have done to ourselves” (The 
Economist 2003). The potential downside of Cancun was that devel- 
oped countries might abandon multilateralism to pursue bilateral and 
regional free trade agreements that could leave developing countries 
out in the cold, without any protective disciplines of the WTO. 

But developing countries individually lack the power and influence 
to push for substantive change. The only option is to form negotiating 
coalitions and pursue reforms through either a confrontational or a 
collaborationist negotiating strategy, in other words a coalition made 
up exclusively of members of the developing South or a broader coali- 
tion of like-minded countries across the North-South divide. The 
confrontational path has a long history, beginning with the UNCTAD 
and reaching a high point in the North-South debate of the 1970s and 
the demands for a new international economic order. UNCTAD was 
marginally successful in campaigning for the Generalized System of 
Preferences but the North-South debate, despite its initial promise, 
ended as an exercise in futility. 

Failure of the South in this confrontational episode might be 
attributed to size and leadership issues but also to the encroachment 
of détente in the 1970s that made it less urgent, politically, to 
respond to southern demands (Bhagwati 1981: 4—5). Developing 
countries, with high protectionist policies, also had little to offer the 
Northern countries in return and as has been noted by some it is dif- 
ficult to secure concessions in the absence of commensurate offers. 
Thus, critics of SDT, Hoekman et al., argue that exempting develop- 
ing countries from principles of reciprocity is the reason why they 
have not been able to negotiate a better deal in trade talks, that their 
inability to make offers has limited their capacity to demand conces- 
sions from developed countries, such that products of interest to 
developing countries continue to benefit from high protection in 
OECD countries (Hoekman et al. 2003). 

Taking a position against confrontational politics, Sewell and 
Zartman identify, as more promising, the formation of negotiating 
alliances that cut across the North-South divide. They argue that, 
“Until the North-South divide can be bridged so that countries can 
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form coalitions and associations of their real interests, progress in 
North-South negotiations is not likely to be great” (Sewell and 
Zartman 1984: 121). Whether by conscious design or coincidence, 
developing countries adopted a collaborationist strategy in the 
Uruguay round, when they decided to join together with some devel- 
oped countries to form the Cairns Group and lobby for removal of 
developed country protectionist policies in agriculture. This was an 
ambitious intervention in multilateral negotiations but one that could 
potentially benefit a large number of developing countries as well as 
OECD countries that were relative fair traders, such as Australia. The 
Cairns Group, however, proved an abysmal failure because it decided 
to align itself to the initial US position of zero subsidies only to find 
itself left high and dry when the US and EU signed the compromise 
Blair House Accord. 

In a formal sense, the Cairns Group has continued its free trade 
advocacy in the DDR but is a marginal force, at best. Its place has 
been taken over by the G20, whose formation marked a return to the 
policy of confrontation. It is composed entirely of developing coun- 
tries and its strategy of open confrontation has thus far been 
employed with greater success, partly due to energetic leadership of 
the South by the G20 and by the leadership role of South Africa and 
Brazil within the G20. At the same time, the South is in a very differ- 
ent economic circumstance, compared to the 1970s, and the rapidly 
globalizing economies of India and China have much to offer in 
terms of market access to developed countries. The G20 possesses 
substantial economic weight and as long as it remains united in pur- 
pose and resolute in its determination, there is room for some 
optimism that this confrontational approach will have more success 
than either the collaborationist strategy of the 1980s or the con- 
frontational approach of the 1970s. 


Negotiating Doha and the formation of the G20 


Despite the window of opportunity, negotiating a meaningful set of 
agreements proved a considerably difficult task. The Doha ministerial 
meeting had established target dates for agreement on modalities in 
each of the main issue areas, for example, end of 2002 for pharmaceu- 
ticals and March 2003 for agriculture, but all deadlines lapsed with no 
agreement. And as delegates headed to Cancun in September 2003, for 
a mid-term review of the DDR, the outlook was not very hopeful. The 
only bright spot was that just prior to the Cancun meeting, the United 
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States withdrew its objections to the pharmaceuticals package that 
other countries had already agreed upon. 

For developing countries, the principal remaining agenda item 
was agriculture and they hoped to advance negotiations in each of 
the three components of agriculture trade: domestic subsidies, 
export competition, and market access. There was, however, little to 
suggest that the EU was prepared to offer meaningful concessions. 
In the lead-up to Cancun, in late July 2002, a mini-ministerial meet- 
ing, with 25 invited countries including the EU and US, was held in 
Montreal. It was announced that the US and EU were preparing a 
joint position on agriculture and this was declared as essential lead- 
ership by the big two without which there could be no forward 
movement. The need for leadership had been alluded to, earlier in 
May 2003, by the US at the Trade Negotiations Committee of the 
WTO. Suggestions of duopolistic leadership immediately raised sus- 
picion among developing countries that they might again be 
confronted with a Blair House type agreement that had ended the 
Uruguay round but at considerable cost to them. Fischler, a Member 
of the European Commission, tried to ease suspicions by proclaim- 
ing that the EU, like developing countries, wanted a “Full House” 
not a “Blair House” agreement. Developing countries chose not to 
believe such rhetoric because it came interspersed with calls for 
US-EU leadership to break the stalemate. 

The Blair House Agreement was grossly unjust. On paper it looked 
impressive: reduction of subsidies to a level that was 36 percent below 
the average for 1986-90, reduction of subsidized exports by 21 per- 
cent over six years, relative to the 1986-88 base period, and no 
extension of subsidies to new product lines. But there was no prod- 
uct-by-product requirement of cuts in subsidies, and compensation 
payments were exempt from cuts. The French government, however, 
still held out for a better deal and in December 1993, the EU and US 
agreed to substantially revise the Blair House Agreement, allowing 
each more subsidized exports in the transition period. Thus, the 
changes allowed 


the European Union to subsidize exports of an additional 8 mil- 
lion MT of wheat and flour, 362,000 MT of beef, and 250,000 
MT of poultry above that which would have been possible under 
the original base-period requirement. Similarly, the United States 
will be able to subsidize exports of a total of 7.5 million MT of 
wheat and flour, 1.2 million MT of vegetable oil, and about 
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700,000 MT of rice more than would have been permitted under 
the terms of the Blair House accord. 
(Schott 1994: 48). 


Following the Montreal mini-ministerial meeting, the EU put forward 
suggestions that borrowed on the Uruguay Round formula: a 60 per- 
cent cut on trade-distorting domestic subsidies and a 36 percent tariff 
cut. The fear of another Blair House Agreement was instrumental in 
the establishment of the G20, a grouping of developing countries led 
by Brazil and a few of the larger developing countries. Its formation 
owed less to a perceived need to coordinate response than to the 
immediate need to block an unfavorable agreement on agriculture. 
The G20 represents more than half the world’s population, and its 
economic weight, though weak in comparison to the US and EU, is 
not insubstantial. The US share of world trade in 2003 was about 
29 percent whereas that of India, China and Brazil was a cumulative 
12.6 percent and that of the entire G20 membership about 20 percent. 
It lobbied extensively in Cancun for greater access for agricultural 
commodities and received the support of Australia and the Cairns 
Group. 

In Cancun, the G20 refused to accept a modalities agreement that 
was based on principles established in the Uruguay round and chose 
instead to walk away. Its actions shattered the comfort zone of 
developed countries and introduced into the WTO a real sense of 
multilateralism. According to Ambassador Rubens Barbosa, Brazil’s 
Ambassador to the United States, “What the G20 really did - and 
this is probably the reason for such great discomfort in Brussels and 
Washington — was question for the first time the duopoly of the 
European Union and the United States in the WTO system” 
(Barbosa 2003). 

For almost a year after Cancun, very little progress was achieved in 
bridging the North-South divide and countries appeared to focus 
their energies on negotiating bilateral agreements. The July 
Framework Agreement signed in August 2004, however, marked a 
breakthrough. The Framework Agreement established parameters for 
future negotiations and set out basic principles for liberalizing trade in 
agriculture, issues relating to special and differential treatment, ser- 
vices trade, non-agricultural market access, and trade facilitation. I 
will deal mainly with the first two. 

On agriculture, the main issue of concern to developing countries, 
the Framework pointed to possible outcomes in each of the three 
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areas of market access, domestic support and export competition. 

On market access, it supported the principle of tiered tariff cuts such 
that high tariff goods will be subject to deeper tariff cuts. The goal was 
substantial improvement in market access but the definition of “sub- 
stantial” remained unclear and, in any case, would be hard to achieve 
because of a decision to benchmark tariff cuts to bound tariffs 
(Walkenhorst and Dihel 2003: 234).° Bound tariffs can be much higher 
than applied tariffs with the result that applied tariffs might not change 
to any great extent, especially in developed countries.ó This is because 
while average bound tariffs for developed countries are lower than 
those for developing countries, the former have a spread of tariffs which 
is seven times that of the latter. Thus, the average bound tariff for the 
EU is 17.4 percent but the peak bound tariff is 456.9 percent whereas 
the average bound tariff for Brazil is 35.5 percent and the peak bound 
tariff is only 55 percent. Moreover, Konandreas writes also that “the 
tariff profiles of the developed countries are highly skewed with many 
tariff lines at zero or very low single-digit levels and another set of tariff 
lines bound at very high level” (Konandreas 2004a: 6). 

It was decided that future negotiations would define thresholds for 
the different tiers or bands and the type of tariff reduction in each 
band. The July Framework Agreement borrowed on the Harbinson 
formula and unless there are very large cuts in bound tariffs, there will 
be only marginal impact on applied tariffs and market access for 
developing countries. This was also pointed out by Walkenhorst and 
Dihel (2003: 242) who write that “reductions in bound rates do not 
necessarily translate into corresponding cuts in applied tariffs, but 
first merely squeeze out unused protection.” 

On domestic subsidies, the Framework Agreement called for reduc- 
tion of all the main types of subsidies, classified in boxes. Blue box 
subsidies that deal with payments related to programs to limit pro- 
duction and Amber box subsidies that are to be reduced have to be cut 
substantially. Green box subsidies that are permitted now will require 
a more transparent process for categorizing payments in this category. 
The plan to make substantial cuts in domestic subsidies however 
might not amount to much as cuts were to be based on subsidies 
allowed under WTO rules and not the actual amounts. The US, for 
instance, spends only about half the permitted US$49 billion (The 
Economist 2004). 

On trade-distorting subsidies, including export credits, it was 
agreed that there would be substantial cuts with a view to ultimate 
elimination of all such support mechanisms. Reductions were to be 
phased in over time, which meant that the EU and the US could 
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always, as had happened with liberalization of textiles trade, use the 
phase-in period to continue existing practices and then undertake a 
“big bang” liberalization at the end of the designated period. This 
would effectively delay any potential benefit from the agreement to 
phase out subsidies. 

At the same time, developed countries protected their interests by 
giving themselves the right to designate an “appropriate” number of 
commodities as “sensitive” and exempt from liberalizing discipline. 
In theory, developing countries were also given access to sensitive 
product provisions but were expected instead to favor provisions for 
special product designations. However, while sensitive products 
were to be self-designated, the designation of “special product” was 
to be based on a yet-to-be-determined approach that might include 
some objective criteria of food security etc., multilateral agreement 
or, indeed, self-designation. Depending on the final agreed criterion, 
this may make it difficult to obtain special product listing. The 
Framework Agreement established broad principles and modalities 
but the details remained to be negotiated, including the numbers of 
sensitive and special products for each country, the maximum per- 
mitted deviation for these products from the general tariff cut 
formula, and whether there was to be an equivalent level of com- 
pensation in another product area (Konandreas 2004b, 2004c). As 
far as the likely impact of sensitive product provisions, Kym 
Anderson and Will Martin estimated the potential gains and found 
that if only *2 percent of HS6 Agricultural tariff lines in developed 
countries are classified as sensitive, and are thereby subject to just a 
15 percent tariff cut, the welfare gains from global agricultural 
reform would shrink by three-quarters" (Anderson and Martin 
2005: 10-11). 

It is likely that any tariff reduction formula will allow a lengthy 
phase-in period to facilitate structural adjustment of the affected 
industry. Trade related structural adjustment programs have a long 
history going back to the 1960s when the US introduced the Trade 
Related Adjustment Assistance at the start of the Kennedy round. 
Structural adjustment however has not been easy and instead the 
temptation has been to reintroduce protectionism, relying on safe- 
guard measures, when liberalization leads to a surge in imports. A 
good recent example of this is the textiles agreement at the Uruguay 
round and the phase out of the Multi-Fibers Agreement. As men- 
tioned above, in textiles, for instance, liberalization of trade was 
required in four stages on the first day of 1995, 1998, 2002 and 2005 
covering 16 percent, 17 percent, 18 percent, and 49 percent of 
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imports by volume against the base year of 1990. Liberalization was 
back-ended and in the absence of phased-in liberalization and struc- 
tural adjustment, a surge in imports followed the removal of 
quantitative restrictions in 2005. Subsequent to that, governments in 
the US and European countries began the process of introducing safe- 
guard protectionism, an outcome that effectively rewarded these 
countries for policy failures and non-compliance with the phase-in 
schedule at the expense of developing countries. The only country that 
used the phase-in period for the required structural adjustment was 
Australia and consequently it emerged in 2005 with an industry that 
was relatively resilient and able to withstand import competition. In 
the DDR, developing countries will have to try to ensure that they are 
not similarly dudded in agricultural liberalization. 

On special and differential treatment (SDT) the Agreement 
affirmed that SDT was an integral part of WTO and supported the 
Doha Ministerial Directive to strengthen SDT in ways to promote 
development. Until then, developed countries had emphasized reci- 
procity rather than SDT and argued that if developing countries 
wanted benefits they had to offer reciprocal concessions, an 
approach that would diminish SDT. Whether developed countries 
will demonstrate a genuine willingness to strengthen SDT is uncer- 
tain but in early May 2005, the European Trade Commissioner 
boldly ventured that it was important to “map the way towards a 
world trade system that is at the same time more open and more 
inclusive — a system to which each country contributes according to 
its means and from which it receives according to its needs” 
(Mandelson 2005). It was odd for Peter Mandelson to resort to such 
Marxist phraseology and he will probably come to regret it just as 
others, by now, probably regret the designation of Doha as the 
Development Round. 

Overall, the Framework Agreement had the potential to benefit 
developing countries. Developed country concessions included drop- 
ping three of the Singapore issues from the negotiating agenda. 
Assertive action by the G20 in Cancun also demonstrated that devel- 
oped countries cannot easily ignore the interests of developing 
countries. In that sense, at least, the formation of the G20 must be 
regarded as a partial success. 

Following the July Framework Agreement, the next main opportu- 
nity to kick-start negotiations and push the agenda towards 
completion was the WTO Ministerial Meeting in Hong Kong in 
December 2005. At this meeting, however, the European Union 
refused to commit itself to any specific timeline for dismantling 
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export subsidies and instead went on the offensive, demanding more 
discipline on state trading entities (for example, the Australian 
Wheat Board) and on food aid programs (such as that of the United 
States). The EU also criticized the US for not offering meaningful cuts 
in export subsidies. The US offer to reduce the ceiling on trade-dis- 
torting subsidies to around US$23 billion was still greater than actual 
US subsidies of US$19.7 billion in 2005 (The Australian 2006: 27). 
The Ministerial did achieve some agreement on specifying the 
“bands” for tariff and subsidy cuts on agricultural trade but failed, as 
mentioned, to outline a timetable for these cuts to be phased in. At 
best, the highlight was that it had averted a repeat of Cancun without 
however providing a clear roadmap for future negotiations. 
According to Ken Heydon (2006: 12), achieving certainty in 
improved market access remains an “elusive goal and failure to seri- 
ously address this goal was undoubtedly Hong Kong's biggest 
shortcoming." 


Conclusion: the *window of (lost/false) opportunity" 


By mid 2006, negotiations in the Doha round had reached a point 
where “hard” deadlines might beat negotiators as they struggled to 
achieve a viable agreement. The principal hard deadline is the expi- 
ration of US Trade Promotion Authority? in July 2007, which 
essentially means that failure to achieve agreement by the end of 
2006 will probably lead to a collapse of the Doha round. In mid- 
2006, the negotiating stalemate was not unlike the situation that 
confronted negotiators in the final stages of the Uruguay round. 
Then, as now, the main divide was between the EU and US, with 
each side accusing the other of hypocrisy and bad faith. The 
Uruguay round was salvaged at the last minute by a compromise 
deal between the two protagonists. The so-called Blair House 
Agreement also completely sidelined the Cairns Group which, like 
the G20, demanded aggressive liberalization of farm trade. Despite 
developing country expectations, Doha round negotiations were 
suspended indefinitely by Pascal Lamy in July 2006. The decision 
was a surprise but, perhaps, understandable given the gulf that sep- 
arated the EU and US position on agriculture. It may even have been 
a calculated move to pressure the EU and the US to offer more 
meaningful concessions instead of accusing the other side of negoti- 
ating in bad faith. 

Even if negotiations resume in 2007, the goal of reducing some of 
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the inequities in the trading system, the basic objectives of the DDR, 
will have to be put off till a later occasion. The failure of the G20 to 
engineer substantial change will not, however, have been a result of 
inappropriate negotiating strategy. The G20 was not established to 
pursue a spoiling strategy to undermine further trade liberalization, 
and member countries have a genuine interest in a bargain that 
included significant liberalization of agricultural markets. The failure 
was partly a result of false expectations, unwittingly inspired by 
developed country negotiators, that opposition from domestic vested 
interest groups could be easily overcome. Managing an end to subsi- 
dies and protection is politically difficult. However, it is also true that 
many countries (both developing and transitional) have done pre- 
cisely that and it is imperative that these hard decisions are also 
accepted by countries that have found it all too easy to prescribe. 

It is remarkable also that the G20, despite being only a loose coali- 
tion, has held together with no major defection or fracture. The G20 
is informally led by Brazil and India and while these two countries 
participate in the smaller FIPs (Five Interested Parties) that was crucial 
to the July Framework Agreement, they participate largely as repre- 
sentatives of the G20. Within the G20 there are disagreements 
between “offensive” and “defensive” liberalizers but these divisions 
have not undermined a basic commitment to realize outcomes that are 
broadly beneficial to developing countries. 

The “success” to date of the G20 can be attributed to its determi- 
nation to make the North-South dimension the primary focus of 
WTO negotiations instead of letting outcomes be subject to negotia- 
tions between the US and EU, with minimal input from a third party 
like the Cairns Group. Contrary to suggestions that developing 
countries have more to gain by forming alliances across the develop- 
mental divide, the G20 has achieved more than the Cairns Group, 
composed of both developed and developing countries, in the 
Uruguay round. Whether the G20 will survive beyond the Doha 
round is, however, uncertain. For the G20 to defy the weight of his- 
tory, coercion and the inherent centrifugal forces within this diverse 
community of states will require considerable skill and determina- 
tion. One advantage that the G20 possesses is that it is composed 
primarily of developing countries that might be called the offensive 
liberalizers. There are exceptions, such as India, but that makes it 
more likely that the G20 will be inclined to reject deal-making of the 
kind that happened in the Uruguay round to insist on genuine 
reforms. The G20 has effectively established a minimum floor that 
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makes a Uruguay round settlement less likely. Despite being a loose 
coalition, the G20 has displayed an essential unity of purpose and 
held together as a grouping notwithstanding suggestions that internal 
contradictions make it unlikely that G20 will survive in its current 
form (Australian Financial Review 2003). 


Notes 


1 In recent years there has been considerable emphasis on providing finan- 
cial and technical assistance to developing countries for capacity-building 
measures. For example the WTO and the World Bank, in locations in 
Geneva and across the world, hold short-term workshops and training 
sessions on various trade-related issues designed to enhance the negotiat- 
ing capacity of developing country delegations. Yet, after Cancun, 
capacity building is not seen in an entirely positive light. Privately, some 
developed country delegates have linked Cancun to increased capacity. 
Apart from capacity, the failure of developing countries to put proposals 
on the negotiating table is a reflection also of lack of access points to pol- 
icy-making. Despite all the high-sounding rhetoric about the democratic 
credentials of WTO, decision-making processes are opaque. Moreover, 
the practice of a few countries meeting behind closed doors, the so-called 
green room, to make decisions remains an entrenched feature of WTO 
decision-making. 

2 The importance of domestic policy variables to national economic success 
is brought out also in a recent article by Nancy Birdsall, Dani Rodrik and 
Arvind Subramanian. Comparing Vietnam and Nicaragua and their differ- 
ential economic performance since the 1990s, they arrive at the conclusion 
that the “answers are internal: history and economic and political institu- 
tions have trumped other factors in determining economic success.” 

3 Back-ending of trade liberalization was political expediency but has come 
back to haunt the US and EU. By not using the transition period to phase in 
cuts, they denied their own textile industries to undertake structural adjust- 
ment and prepare for the eventuality of trade liberalization. Consequently, 
when the back-ended reforms were finally implemented, domestic industry 
found itself incapable of meeting the new competition from Chinese tex- 
tiles, forcing both US and EU governments to contemplate introduction of 
new quotas on a number of product categories as a way of providing relief 
to domestic industries. By contrast, Australia has not encountered the same 
problems because, unlike the US and EU, it lifted quotas during the 10-year 
phasing-in period rather than waiting until the last minute. 

4 The flip side of agricultural liberalization is that the net food-importing 
developing countries will be worse off than before because they will have to 
pay higher prices for their imports. 

5 A bound tariff is a tariff in respect of which there is a legal commitment not 
to raise it beyond that level. There can be a large gap between applied tar- 
iffs and bound tariffs but the principle of tariff binding is still considered 
important as a commitment not to increase applied tariffs beyond that 
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level. As part of the Uruguay round agreement, non-tariff barriers (NTBs) 
were converted into tariff equivalents (bound tariffs) and developed coun- 
tries agreed to bind 99 percent of tariff lines while developing countries 
increased their binding of tariff lines from 22 percent to 72 percent. The 
practice of converting NTBs to bound tariffs was not properly adminis- 
tered and resulted in bound tariffs being set much higher than tariff 
equivalents of NTB. This led to “dirty tariffication.” 

6 Some developing countries are in breach of their tariff binding commit- 
ments. For instance, Thailand in 1995 had a tariff binding rate of 35 
percent but its average applied tariff in 1997 was 37 percent. See 
http://www.ers.usda.gov/publications/aer796/aer796g.pdf. 

7 The Trade Promotion Authority granted by Congress to the US 
Administration guarantees that any agreement reached before the expira- 
tion will be protected from any Congressional demands for amendments. 
This is important to American trading partners because it makes US ratifi- 
cation of agreement more secure, without which they may have little 
confidence to invest in time- and resource-intensive negotiations. 
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3 Agricultural tariff 
and subsidy cuts in 
the Doha round! 


Kym Anderson and Will Martin 


Why all the fuss over agriculture? 


Agriculture is yet again causing contention in international trade 
negotiations. It caused long delays to the Uruguay round in the late 
1980s and 1990s, and it is again proving to be the major stumbling 
block in the World Trade Organization's Doha round of multilateral 
trade negotiations (formally known as the Doha Development 
Agenda, or DDA). For example, it contributed substantially to the 
failure of the September 2003 Trade Ministerial Meeting in Cancün to 
reach agreement on how to proceed with the DDA, after which it took 
another nine months before a consensus was reached on the Doha 
work program, otherwise referred to as the July Framework 
Agreement (WTO 2004). 

It is ironic that agricultural policy is so contentious, given its small 
and declining importance in the global economy. The sector's share of 
global gross domestic product (GDP) has fallen from around one- 
tenth in the 1960s to little more than one-thirtieth today. In developed 
countries the sector accounts for only 1.8 percent of GDP and only a 
little more of full-time equivalent employment. Mirroring that decline, 
agriculture's share of global merchandise trade has more than halved 
over the past three decades, dropping from 22 percent to 9 percent. 
For developing countries its importance has fallen even more rapidly, 
from 42 to 11 percent (Figure 3.1). 

Since policies affecting this declining sector are so politically sensi- 
tive, there are always self-interested groups suggesting it be sidelined in 
trade negotiations — as indeed it has been in numerous sub-global pref- 
erential trading agreements, and was in the GATT prior to the Uruguay 
round.? Today the groups with that inclination include not just farmers 
in the highly protecting countries and net food-importing developing 
countries but also those food exporters receiving preferential access to 
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Figure 3.1 The declining share of agriculture and food in world and 
developing? countries’ merchandise exports, 1970 to 2003 


Source: COMTRADE data in the WITS database. Available at <www.wits.world 
bank.org>. 


Note 
Developing countries here do not include East Asia’s newly industrialized economies of 
Hong Kong, Korea, Singapore and Taiwan. 


those markets, including holders of tariff rate quotas, members of 
regional trading agreements, and parties to non-reciprocal preference 
agreements including all least-developed countries. However, sidelining 
agriculture in the Doha round would do a major disservice to many of 
the world’s poorest people, namely those in farm households in devel- 
oping countries. It is precisely because agricultural earnings are so 
important to a large number of developing countries that the highly 
protective farm policies of a few wealthy countries are being targeted 
by them in the WTO negotiations. Better access to rich countries’ mar- 
kets for their farm produce is a high priority for them. 

Some developing countries (DCs) have been granted greater 
access to developed-country markets for a selection of products 
under various preferential agreements. Examples are the EU’s provi- 
sions for former colonies in the Africa, Caribbean and Pacific (ACP) 
program and more recently for least developed countries (LDCs) 
under the Everything But Arms (EBA) agreement. Likewise, the 
United States has its Africa Growth and Opportunity Act (AGOA) 
and Caribbean Basin Initiative (CBI). These schemes reduce 
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demands for developed-country farm policy reform from preference- 
receiving countries, but they exacerbate the concerns of other 
countries excluded from such programs and thereby made worse off 
through declining terms of trade - and they may even be worsening 
rather than improving aggregate global and even developing country 
welfare. 

Apart from that, many in developing countries feel they did not get 
a good deal out of the Uruguay round. From a mercantilistic view, the 
evidence seems to support that claim: Finger and Winters (2002) 
report that the average depth of tariff cut by developing countries was 
substantially greater than that agreed to by high-income countries. As 
well, developing countries had to take on costly commitments such as 
those embodied in the sanitary and phytosanitary measures (SPS) and 
TRIPS agreements (Finger and Schuler 2001). They therefore are 
determined in the Doha round that they get significantly more market 
access commitments from developed countries before they contem- 
plate opening their own markets further. 

Greater market access for developing countries’ exporters, and 
especially for poor producers in those countries, is to be found in agri- 
culture (and to a lesser extent in textiles and clothing). This can be 
seen from a glance at Table 3.1. It shows that developing country 
exporters face an average tariff (even after taking account of prefer- 
ences) of 16 percent for agriculture and food, and 9 percent for 
textiles and clothing, compared with just 2.5 percent for other manu- 
factures. The average tariff on agricultural goods is high not just in 
high-income countries but also in developing countries, suggesting 
even more reason why attention should focus on that sector (along 
with textiles) in the multilateral reform process embodied in the DDA. 

If agriculture were to be ignored in the Doha negotiations, there 
is the risk that agricultural protection would start rising again. That 
is what happened throughout the course of industrial development 
in Europe and Northeast Asia (Anderson and Hayami 1986; Lindert 
1991). It was only with the establishment of the World Trade 
Organization in 1995 that agricultural trade was brought under 
multilateral disciplines via the Uruguay Round Agreement on 
Agriculture (URAA). 

That URAA was ambitious in scope, converting all agricultural pro- 
tection to tariffs, and limiting increases in virtually all tariffs through 
tariff bindings. Unfortunately, the process of converting non-tariff bar- 
riers into tariffs (inelegantly termed “tariffication”) provided 
numerous opportunities for backsliding that greatly reduced the effec- 
tiveness of the agreed disciplines (Hathaway and Ingco 1996). In 
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Table 3.1 Average applied import tariffs, by sector and region, 2001 (percent, 
ad valorem equivalent) 


Importing region 





High-income Developing World 





Exporting region countries” countries* 
Agriculture and food 
High-income countries 18 18 17.8 
Developing countries* 14 18 15.6 
All countries 16 18 16.7 


Textiles and wearing apparel 


High-income countries? 8 15 12.0 

Developing countries* 7 20 9.3 

All countries 8 17 10.2 
Other manufactures 

High-income countries 2 9 4.1 

Developing countries* 1 7 2.5 

All countries 1 8 3.5 
All merchandise 

High-income countries? 3 10 5.4 

Developing countries* 3 10 4.9 

All countries 3 10 5.2 


Source: Anderson, et al. (2006c, Table 12.2) 


Notes 

a These import-weighted averages incorporate tariff preferences provided to 
developing countries, unlike earlier versions of the GTAP database. They assume the 
EU is a single customs territory. 

b High-income countries include the newly industrialized East Asian customs territo- 
ries of Hong Kong, Korea, Singapore and Taiwan as well as Europe’s transition 
economies that joined the EU in April 2004. 


developing countries, the option for “ceiling bindings” allowed coun- 
tries to set their bindings at high levels, frequently unrelated to the 
previously prevailing levels of protection. Hence agricultural import 
tariffs are still very high in both rich and poor countries, with bound 
rates half as high again as MFN applied rates (Table 3.2). 

As well, agricultural producers in some countries are supported by 
export subsidies (still tolerated within the WTO only for agriculture) 
and by domestic support measures. Together with tariffs and other bar- 
riers to agricultural imports, these measures support farm incomes and 
encourage agricultural output to varying extents. The market price 
support component also typically raises domestic consumer prices of 
farm products. Figure 3.2 shows the value and the percentage of total 
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Table 3.2 Agricultural weighted average import tariffs, by region, 2001 
(percent, ad valorem equivalent, weights based on imports) 





Bound MEN applied Actual applied 
tariff tariff? tariff 
Developed countries 27 22 14 
Developing countries 48 27 21 
of which: LDCs 78 14 13 
World 37 24 17 


Source: Jean et al. (2006, Table 4.2) 


Note 

a Includes preferences and in-quota TRQ rates where relevant, as well as the ad val- 
orem equivalent of specific tariffs. Developed countries include Europe's transition 
economies that joined the EU in April 2004. The “developing countries” definition 
used here is that adopted by the WTO and so includes East Asia's four newly indus- 
trialized tiger economies, which is why the 21 percent shown in column 3 is above 
the 18 and 14 percent shown in the first column of Table 3.1. 


farm receipts from these support policy measures, called the Producer 
Support Estimate or PSE by the OECD secretariat.^ For OECD mem- 
bers as a group, the PSE was almost the same in 2001-03 as in 
1986-88, at about $240 billion per year. But because of growth in the 
sector, as a percentage of total farm receipts (inclusive of support) that 
represents a fall from 37 to 31 percent. Figure 3.2 also shows that there 
has been a significant increase in the proportion of that support com- 
ing from programs that are somewhat “decoupled” from current 
output such as payments based on area cropped, number of livestock, 
or some historical reference period. 

Agricultural protection levels remain very high in these developed 
countries, especially when bearing in mind that 1986-88 was a period 
of historically very low international food prices and hence above- 
trend PSEs. And, as Figure 3.3 shows, the PSEs have fallen least in the 
most-protective OECD countries. By contrast, tariff protection to 
OECD manufacturing has fallen over the past 60 years from a level 
similar to that for OECD agriculture today (above 30 percent nominal 
rate of protection) to only one-tenth of that now. This means far more 
resources have been retained in agricultural production in developed 
countries — and hence fewer in developing countries — than would 
have been the case if protection had been phased down in both agri- 
culture and manufacturing simultaneously. 

Nonetheless, the achievements of the Uruguay Round Agreement 
on Agriculture provide some scope for optimism about what might be 
achieved via the WTO as part of the DDA and beyond. The current 
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Figure 3.2 Agricultural producer support in high-income countries, by value, 
percent and type of support, 1986 to 2003 ($billion and 
percentage of total farm receipts from support policy meaures) 


Source: PSE estimates from the OECD’s database. Available at <www.oecd.org>. 


Doha round has the advantage over the Uruguay round of beginning 
from the framework of rules and disciplines agreed in that previous 
round. In particular, it has the three clearly identified “pillars” of mar- 
ket access, export subsidies, and domestic support on which to focus. 
True, it took more than three years to agree on a framework for the 
current negotiations, reached at the end of July 2004 (WTO 2004), 
but now that July Framework Agreement is likely to guide the negoti- 
ations for some time. It therefore provides a strong basis for 
undertaking ex ante analysis of various options potentially available 
to WTO members during the Doha negotiations. 

This chapter summarizes a recent study (Anderson and Martin 
2006) that builds on numerous analyses of the Doha Development 
Agenda and agricultural trade, including five very helpful books that 
appeared in 2004. One edited by Aksoy and Beghin (2004) provides 
details of trends in global agricultural markets and policies, especially 
as they affect nine commodities of interest to developing countries. 
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Figure 3.3 Agricultural producer support in high-income countries, by 
country, 1986 to 2003 (percentage of total farm receipts from 
support policy measures) 


Source: PSE estimates from the OECD’s database. Available at <www.oecd.org>. 


Notes 

Czech Republic, Hungary, Poland and the Slovac Republic data are for 1991-93 in the 
first period. 

Austria, Finland and Sweden are included in the OECD average for both periods but 
also in the EU average for the latter period. 


Another, edited by Ingco and Winters (2004), includes a wide range of 
analyses based on papers revised following a conference held just 
prior to the aborted WTO Trade Ministerial meeting in Seattle in 
1999. The third, edited by Ingco and Nash (2004), provides a follow- 
up to the broad global perspective of the Ingco and Winters volume: it 
explores a wide range of key issues and options in agricultural trade 
reform from a developing country perspective. The fourth, edited by 
Anania et al. (2004), is a comprehensive tenth-anniversary retrospec- 
tive on the Uruguay Round Agreement on Agriculture as well as a 
look ahead following numerous unilateral trade and subsidy reforms 
in developed, transition and developing economies. And the fifth 
focuses on implications for Latin America (Jank 2004). 

All of those 2004 studies were completed well before the July 
Framework Agreement was reached in the early hours of 1 August 
2004, and before the public release in December 2004 of the new 
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Version 6 database of the Global Trade Analysis Project (GTAP) at 
Purdue University. That Version 6 database is a major improvement 
over the previous version for several reasons. One is that it includes 
global trade and protection data as of 2001 (previously 1997). 
Another is that protection data are available, for the first time, on 
bound as well as applied tariffs, non-reciprocal as well as reciprocal 
tariff preferences, the ad valorem equivalents of specific tariffs 
(which are plentiful in the agricultural tariff schedules of many high- 
income, high-protection countries), and the effects of agricultural 
tariff rate quotas. In addition, key trade policy changes to the start 
of 2005 have been added for our analysis, namely, the commitments 
associated with accession to WTO by such economies as China and 
Taiwan (China), the implementation of the last of the Uruguay 
round commitments (most notably the abolition of quotas on trade 
in textiles and clothing at the end of 2004), and the eastward 
enlargement of the European Union from 15 to 25 members in April 
2004. 

Hence what distinguishes the present study from the above 2004 
studies and other books with similar titles is that (a) its ex ante analy- 
sis focuses on the core aspects of the July Framework Agreement from 
the viewpoint of agriculture and developing countries, taking account 
also of what might happen to non-agricultural market access and the 
other negotiating areas, and (b) it does so in an integrated way by 
using the new GTAP Version 6 database (amended to account for key 
protection changes to early 2005) and the latest version of the World 
Bank’s global, economy-wide Linkage model, details of which are 
documented in van der Mensbrugghe (2004).° 


What questions are addressed in this study? 


Among the core questions addressed in this study, following an 
intense program of integrated research during the latter half of 2004 
by a complementary set of well-informed scholars from four conti- 
nents, are the following: 


e What is at stake in this Doha round, in terms of efficiency gains 
forgone by the various regions of the world because of current 
tariffs and agricultural subsidies? 

e How much are each of the three “pillars” of agricultural distor- 
tions (market access, export subsidies and domestic support) 
contributing to those welfare losses, compared with non-agricul- 
tural trade barriers? 
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e How might the demands for Special and Differential Treatment 
for developing and least-developed countries be met without com- 
promising the potential gains from trade expansion for those 
economies? 

e What are the consequences, in terms of opening up to imports, of 
alternative formulas for cutting bound agricultural tariffs? 

e In the case of products whose imports are subject to tariff rate 
quotas, what are the trade-offs between reducing in-quota or out- 
of-quota tariffs versus expanding the size of those quotas or the 
in-quota tariffs? 

e To what extent would the erosion of tariff preferences, that neces- 
sarily accompanies MEN trade liberalization by developed 
countries, reduce the developing countries' interest in agricultural 
and other trade reform? 

e What should be done about agricultural export subsidies, includ- 
ing those implicit in export credits, food aid, and arrangements 
for state trading enterprises? 

e Based on recent policy changes in key countries, how might 
domestic farm support measures be better disciplined in the WTO? 

e What are the consequences of reducing the domestic support 
commitments made in the Uruguay round, in terms of cuts to the 
actual domestic support levels currently provided to farmers? 

e In particular, how might reductions in cotton subsidies help devel- 
oping country farmers in West Africa and elsewhere? 

e What difference does it make to expand market access for non- 
agricultural products at the same time as for farm goods under a 
Doha agreement? 

e Which developing countries would have to reduce their farm out- 
put and employment as a result of such a Doha agreement? 

e Taking a broad brush, and in the light of past experience and our 
understanding of the political economy of agricultural policies in 
rich and poor countries, how might reform of those policies best 
be progressed during the DDA negotiations? 

e What would be the overall market and welfare consequences by 
2015, for various countries and regions as well as globally, of the 
alternative Doha reform commitments considered in addressing 
each of the above questions? 


What have we learned? 


In addressing the above questions, the following are among the key 
messages that emerge from our study. 
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The potential gains from further 
global trade reform are huge 


Global gains from trade reform post-2004 are estimated to be large 
even if dynamic gains and gains from economies of scale and 
increased competition are ignored. Freeing all merchandise trade and 
agricultural subsidies is estimated to boost global welfare by nearly 
$300 billion per year by 2015 (Table 3.3), plus whatever productivity 
effects that reform would generate.‘ 


Developing countries could gain disproportionately 
from further global trade reform 


Welfare in the developing countries (as defined the WTO) would 
increase by 1.2 percent from freeing all merchandise trade globally, 
compared with an increase of just 0.6 percent for developed countries. 
Developing countries (excluding the four Asian “tiger” economies) 
would enjoy 30 percent of the global gain from complete liberaliza- 
tion of all merchandise trade, well above their one-fifth share of 
global GDP. The developing countries’ higher share is partly because 
they have relatively high tariffs themselves (so they would reap sub- 
stantial efficiency gains from reforming their own protection), and 
partly because their exports are more concentrated in farm and textile 
products whose tariffs in developed country markets are exceptionally 
high (Table 3.1) — notwithstanding non-reciprocal tariff preferences 
for many developing countries, which contribute to the losses associ- 
ated with terms of trade deterioration shown in Table 3.3. 


Benefits could be as much from South-South 
as from Soutb-Nortb trade reform 


Trade reform by developing countries is just as important economi- 
cally to those countries as is reform by developed countries, including 
from agricultural liberalization (Table 3.4). Hence choosing to delay 
their own reforms or reforming less than developed countries, and 
thereby holding back South-South trade growth, could reduce sub- 
stantially the potential gains to developing countries. 


Agriculture is wbere cuts are needed most 


To realize that potential gain from opening up goods markets, it is in 
agriculture that by far the greatest cuts in bound tariffs and subsidies 
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are required. This is because of the very high rates of assistance in that 
sector relative to other sectors. Food and agricultural policies are 
responsible for more than three-fifths of the global gain forgone 
because of merchandise trade distortions (column 1 of Table 3.4) - 
despite the fact that agriculture and food processing account for less 
than 8 percent of world trade and less than 6 percent of global GDP. 
From the point of view of welfare of developing countries, agriculture 
is at least as important as it is for the world as a whole: their gains 
from global agricultural liberalization represent almost two-thirds of 
their total potential gains, which compares with just one-quarter from 
textiles and clothing and one-ninth from other merchandise liberaliza- 
tion (columns 2 and 3 of Table 3.4). 


The source of gains for developing countries varies by 
region, with agriculture being most important in Cairns 
Group countries 


Most of the welfare gains for Cairns Group countries such as 
Australia, New Zealand, and Brazil would come from agricultural 
reforms, but that is also true for Sub-Saharan Africa. For more 
densely populated developing countries such as China and Indonesia 
the greatest gains would come from textiles and clothing tariff cuts, 
while for India it would be from reform in other manufacturing sec- 
tors (right-hand columns of Table 3.4). 


Subsidy disciplines are important, but increased 
market access in agriculture is crucial 


Extremely high applied tariffs on agricultural relative to non-farm 
products are the major reason for food and agricultural policies con- 
tributing 63 percent of the welfare cost of current merchandise trade 
distortions. Subsidies to farm production and exports are only minor 
additional contributors: 3 and 1 percentage points respectively, com- 
pared with 59 points due to agricultural tariffs." This is even truer for 
developing countries than for developed ones (compare columns 1 
and 2 of Table 3.5). Disciplining those domestic subsidies and phasing 
out export subsidies is nonetheless very important, so as to prevent re- 
instrumentation of assistance from tariffs to domestic subsidies and to 
bring agriculture into line with non-farm trade in terms of not using 
export subsidies. 
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Table 3.5 Distribution of global welfare impacts of fully removing 
agricultural tariffs and subsidies, 2001 (percent) 








Agricultural Beneficiary region: 

liberalization 

component High-income * Developing World 
countries countries 

Import market access 66 27 93 

Export subsidies 5 -3 2 

Domestic support 4 1 5 

All measures 75 25 100 


Source: summarized from Hertel and Keeney (2006, Table 2.7) 


Note 

a High-income countries include the newly industrialized East Asian customs 
territories of Hong Kong, Korea, Singapore and Taiwan as well as Europe's transi- 
tion economies that joined the EU in April 2004. 


In developing countries tbe poor would gain 
most from multilateral trade reform 


Full global merchandise trade liberalization would raise real factor 
returns for the poorest households most. This is implied in Table 3.6, 
where for developing countries the biggest factor price rise is for farm 
land, followed by unskilled labor. Since farmers and other low-skilled 
workers constitute the vast majority of the poor in developing coun- 
tries, such reform would reduce both inequity and poverty. 


Large cuts in domestic support commitments 
are needed to erase binding overhang 


In turning from the potential gains from full liberalization to what 
might be achievable under a Doha partial reform package, the devil 
is going to be in the details. For example, commitments on domestic 
support for farmers are so much higher than actual support levels at 
present that the 20 percent cut in the total bound aggregate mea- 
surement of support (AMS) promised in the July Framework 
Agreement as an early installment will require no actual support 
reductions for any WTO member. Indeed a cut as huge as 75 percent 
for those with most domestic support is needed to get some action, 
and even then it would only require cuts in 2001 levels of domestic 
support for four WTO actors: the US (by 28 percent), the EU (by 18 
percent), Norway (by 16 percent) and Australia by (10 percent) - 
and the EU and Australia have already introduced reforms of that 
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Table 3.6 Impacts of full global merchandise trade liberalization on real 
factor prices, 2015a (percentage change relative to the baseline in 





2015) 
Unskilled Skilled Capital Land (CPI) 
wages wages owner Consumer 
rent price index 

Australia and 

New Zealand 3.1 1.1 -0.3 17.2 1.2 
EU 25 plus EFTA 0.0 1.3 0.7 —-51.0 -1.3 
United States 0.1 0.3 0.0 -9.2 -0.4 
Canada 0.7 0.7 0.4 26.9 -0.9 
Japan 1.3 2.2 1.1 -67.2 -0.1 
Korea and Taiwan 6.5 7.1 3.8 -45.0 -0.7 
Hong Kong 
and Singapore 3.2 1.6 0.3 4.4 1.1 
Argentina 2.9 0.5 -0.7 21.3 0.3 
Bangladesh 1.8 1.7 -0.2 1.8 -7.2 
Brazil 2.7 1.4 1.6 32.4 2:2. 
China 2.2. 2.2 2.8 -0.9 -0.4 
India 2.8 4.6 1.8 -2.6 -6.0 
Indonesia 3.3 1.5 0.9 1.0 0.5 
Thailand 13.2 6.7 4.2 11.4 -0.6 
Vietnam 25.3 17.6 11.0 6.8 -2.3 
Russia 2.0 2.8 3.5 -2.2 -3.3 
Mexico 2.0 1.6 0.5 0.6 -1.4 
South Africa 2.8 2.5 1.8 5.7 -1.6 
Turkey 1.3 3.4 1.1 -8.1 -0.3 
Rest of South Asia 3.7 3.2 0.1 0.1 -2.7 
Rest of East Asia 5.8 4.2. 5.2 -0.9 -1.6 


Rest of Latin America 


and Caribbean 5:7 1.4 -0.4 17.8 -1.2 
Rest of E. Europe 

and Central Asia 2.3 4.2 2.1 -0.3 -2.6 
Middle East and 

North Africa 4.1 4.1 2.6 2.4 -34 
Other Southern Africa — 6.0 1.6 0.0 4.6 0.4 
Rest of Sub-Saharan 

Africa 8.2 6.5 2.2. 5.2 -5.0 
Rest of the World 4.4 2.7 1.1 6.3 -1.4 


Source: Anderson et al. (2006c, Table 12.10) 
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order since 2001, so may need to do no further cutting under even 
that formula. 


Large cuts in bound rates are needed also to 
erase binding overhang in agricultural tariffs 


Table 3.2 shows there is substantial binding overhang in agricultural 
tariffs: the average bound rate in developed countries is almost twice as 
high as the average applied rate, and in developing countries the ratio is 
even greater. Thus large reductions in bound rates are needed before it is 
possible to bring about any improvements in market access. To bring the 
global average actual agricultural tariff down by one-third, bound rates 
would have to be reduced for developed countries by at least 45 percent, 
and up to 75 percent for the highest tariffs, under a tiered formula. 


A complex tiered formula may be little 
better than a proportional tariff cut 


It turns out that, because of the large binding overhang, a tiered for- 
mula for cutting agricultural tariffs would generate not much more 
global welfare — and no more welfare for developing countries as a 
group — than a proportional cut of the same average size (columns 1 
and 2 of Tables 3.7, 3.8 and 3.9). This suggests there may be little value 
in arguing over the finer details of a complex tiered formula just for the 
sake of reducing tariff escalation. Instead, a simple tariff cap of, say, 
100 or even 200 percent could achieve essentially the same outcome. 


Even large cuts in bound tariffs do little if “Sensitive 
Products" are allowed, except if a cap applies 


If members succumb to the political temptation to put limits on tariff 
cuts for the most sensitive farm products, much of the prospective gain 
from Doha could evaporate. Even if only 2 percent of HS6 agricultural 
tariff lines in developed countries are classified as sensitive (and 4 per- 
cent in developing countries, to incorporate also their *Special 
Products" request), and are thereby subject to just a 15 percent tariff cut 
(as a substitute for the tariff rate quota (TRQ) expansion mentioned in 
the Framework Agreement), the welfare gains from global agricultural 
reform would shrink by three-quarters. However, if at the same time 
any product with a bound tariff in excess of 200 percent had to reduce 
it to that cap rate, the welfare gain would shrink by “only” one-third 
(columns 3 and 4 of Tables 3.7, 3.8 and 3.9). 
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Table 3.8 Dollar change in real income in alternative Doha scenarios, 2015 
(change in real income in 2015 in 2001 $billion compared to 
baseline scenario) 








Scenario 
1 2 3 4 5 6 
Australia and New Zealand 2.0 2.2 1.2 12 24 2.8 
EU 25 plus EFTA 29.5 28.2 10.7 10.9 31.4 35.7 
United States 30 34 25 21 #49 6.6 
Canada 1.4 12 04 04 09 1.0 
Japan 18.9 15.1 1.4 12.9 23.7 25.4 
Korea and Taiwan 10.9 7.3 1.7 15.9 15.0 22.6 
Hong Kong and Singapore -0.1 -01 -02 -0.2 15. 22 
Argentina 1.3 1.4 14 1.0 1.3 1.6 
Bangladesh 00 0.0 0.0 0.0 -01 -0.1 
Brazil 3.3 32 1.1 11 36 3.9 
China -0.5 -0.4 -1.4 -1.1 1.7 1.6 
India 0.2 04 02 02 22 3.5 
Indonesia 0.1 0.2 0.2 0.0 1.0 1.2 
Thailand 09 1.0 08 08 20 27 
Vietnam -0.1 -0.1 -0.1 -0.1 -0.5 -0.6 
Russia -0.3 -0.1 -0.7 -0.7 0.8 1.5 
Mexico -0.2 -0.2 -0.3 -0.3 -0.9 -0.2 
South Africa 0.1 0.1 0.2 03 04 07 
Turkey 0.6 05 01 0.0 07 1.4 
Rest of South Asia 02 02 04 0.2 0.3 0.7 
Rest of East Asia 0.1 0.1 0.1 1.0 0.3 0.6 
Rest of Latin America 
and the Caribbean 37 37 0.5 0.4 3.9 4.0 
Rest of Eastern Europe 
and Central Asia -0.2 -02 -0.2 -0.2 -0.6 -0.7 
Middle East and North Africa -0.8 -0.9 -12 -1.2 -0.6 0.1 
Other Southern Africa 0.1 0.1 0.0 00 0.1 0.2 
Rest of Sub-Saharan Africa 0.0 0.0 -0.3 -0.3 -0.1 0.3 
Rest of the World 0.4 03 0.0 00 06 0.6 
High-income countries 65.6 57.2 17.8 43.2 79.9 96.4 


5.6 
Developing countries 9.0 i : : : 
Middle-income countries 8.0 8.3 0.0 1.0 12.5 174 
Low-income countries 1.0 
East Asia and Pacific 0.5 
South Asia 0.4 
Eastern Europe and 


Central Asia 0.1 0.2 -0.9 -0.9 0.8 2.1 
Middle East and North Africa -0.8 -0.9 -1.2 -1.2 -0.6 0.1 
Sub-Saharan Africa 0.3 0.3 -0.2 -0.1 0.4 1.2 
Latin America and the Caribbean 8.1 8.0 2.5 2:1 7.9 9.2 
World total 74.5 66.3 17.9 44.3 96.1 119.3 


Source: Anderson et al. (2006c, Table 12.14) 
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Table 3.9 Percentage change in real income in alternative Doha scenarios, 
2015 (change in real income in 2015 in percent compared to 
baseline scenario) 


Scenario 





1 2 3 4 5 6 





Australia and New Zealand 0.35 0.38 0.22 0.20 0.42 0.48 
EU 25 plus EFTA 0.29 0.28 0.11 0.11 0.31 0.36 
United States 0.02 0.02 0.02 0.01 0.03 0.05 
Canada 0.15 0.13 0.05 0.05 0.10 0.11 
Japan 0.38 0.30 0.03 0.26 0.48 0.51 
Korea and Taiwan 0.86 0.58 0.14 1.26 1.19 1.79 
Hong Kong and Singapore —0.02 -0.02 -0.04 -0.04 0.35 0.52 
Argentina 0.32 0.34 0.27 0.26 0.34 0.39 
Bangladesh —0.06 -0.06 -0.03 -0.04 -0.10 -0.09 
Brazil 0.50 0.49 0.17 0.17 0.55 0.59 
China —0.02 -0.01 -0.05 -0.04 0.07 0.06 
India 0.02 0.02 0.03 0.02 0.25 0.40 
Indonesia 0.05 0.08 0.09 0.01 0.37 0.44 
Thailand 0.43 0.49 0.38 0.38 0.99 1.33 
Vietnam —0.20 -0.22 -0.11 -0.16 -0.83 -0.97 
Russia —0.06 -0.03 -0.15 -0.15 0.16 0.31 
Mexico —0.02 -0.02 -0.04 -0.04 -0.11 -0.02 
South Africa 0.06 0.09 0.11 0.17 0.25 0.49 
Turkey 0.25 0.22 0.02 0.02 0.26 0.55 
Rest of South Asia 0.13 0.11 0.06 0.14 0.17 0.39 
Rest of East Asia 0.02 0.05 0.04 0.36 0.09 0.22 
Rest of Latin America 
and the Caribbean 0.44 0.43 0.06 0.04 0.46 0.47 
Rest of Eastern Europe 
and Central Asia —0.06 -0.06 -0.09 -0.08 -0.22 -0.26 
Middle East and North Africa —0.07 -0.07 -0.10 -0.10 -0.05 0.01 
Other Southern Africa 0.21 0.19 -0.03 -0.05 0.19 0.26 
Rest of Sub-Saharan Africa 0.02 0.01 -0.14 -0.14 -0.02 0.13 
Rest of the World 0.19 0.14 0.00 0.02 0.26 0.28 
High-income countries 0.20 0.18 0.05 0.13 0.25 0.30 
Developing countries 0.09 0.09 0.00 0.01 0.16 0.22 
Middle-income countries 0.10 0.10 0.00 0.01 0.15 0.21 
Low-income countries 0.05 0.04 0.01 0.00 0.18 0.30 
East Asia and Pacific 0.01 0.03 -0.01 0.02 0.13 0.16 
South Asia 0.03 0.02 0.03 0.03 0.21 0.36 
Eastern Europe 
and Central Asia 0.01 0.02 -0.09 -0.09 0.08 0.21 
Middle East and North Africa —0.07 -0.07 -0.10 -0.10 -0.05 0.01 
Sub-Saharan Africa 0.06 0.06 -0.04 -0.02 0.10 0.27 
Latin America and the Caribbean 0.29 0.29 0.09 0.08 0.29 0.33 


World total 0.18 0.16 0.04 0.10 0.23 0.28 


Source: Anderson et al. (2006c, Table 12.14) 
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TRO expansion could provide additional market access 


Only a small number of farm products are subject to tariff rate quo- 
tas, but they protect over half of all developed countries’ production 
and 44 percent of their agricultural imports (de Gorter and Kliauga 
2006). Bringing down those products’ (out-of-quota) MFN bound 
tariff could be supplemented by lowering their in-quota tariff or 
expanding the size of the quota. While this may increase the aggregate 
rent attached to those quotas and hence resistance to eventually 
removing them, the extent of binding overhang is such that quota 
expansion may be the only way to get increased market access for 
TRQ products in the Doha round - especially if they are among the 
ones designated as “sensitive” and hence subject to lesser cuts in their 
bound tariffs. 


High binding overhang means most developing 
countries would have to make few cuts 


Given the high binding overhang of developing countries, even with 
their high tariffs — and even if tiered formulae are used to cut highest 
bindings most - relatively few of them would have to cut their actual 
tariffs and subsidies at all (Jean et al. 2006). That is even truer if 
*Special Products" are subjected to smaller cuts and developing coun- 
tries exercise their right — as laid out in the July Framework 
Agreement - to undertake lesser cuts (zero in the case of LDCs) than 
developed countries. Politically this makes it easier for developing and 
least developed countries to offer big cuts on bound rates - but it also 
means the benefits to them are smaller than if they had a smaller bind- 
ing overhang. 


Cotton subsidy cuts would belp cotton-exporting 
developing countries 


The removal of cotton subsidies (which have raised producer prices 
by well over 50 percent in the US and EU - see Sumner 2006) would 
raise the export price of cotton (although not equally across all 
exporters because of product differentiation). If those subsidies were 
removed as part of freeing all merchandise trade, that price rise is 
estimated to be 8 percent for Brazil but less for Sub-Saharan Africa 
on average. However, cotton exports from Sub-Saharan Africa would 
be a huge 75 percent larger, and the share of all developing countries 
in global exports would be 85 percent instead of 56 percent in 2015, 
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vindicating those countries’ efforts to ensure that cotton subsidies 
receive specific attention in the Doha negotiations. 


Expanding non-agricultural market access would add 
substantially to the gains from agricultural reform 


Adding a 50 percent cut to non-agricultural tariffs by developed coun- 
tries (and 33 percent by developing countries and zero by LDCs) to 
the tiered formula cut to agricultural tariffs would double the gain 
from Doha for developing countries (compare Scenarios 1 and 5 in 
Tables 3.7, 3.8 and 3.9). That would bring the global gain to $96 bil- 
lion from Doha merchandise liberalization, which is a sizable 
one-third of the potential welfare gain from full liberalization of $287 
billion. Adding services reform would of course boost that welfare 
gain even more. 


Adding non-agricultural tariff reform to agricultural 
reform helps to balance the exchange of “concessions” 


The agricultural reforms would boost the annual value of world trade 
in 2015 by less than one-quarter of what would happen if non-agricul- 
tural tariffs were also reduced. The latter’s inclusion also would help 
balance the exchange of “concessions” in terms of increases in bilateral 
trade values: in that case developing countries’ exports to high-income 
countries would then be $62 billion, which is close to the $55 billion 
increase in high-income countries’ exports to developing countries. 
With only agricultural reform, the latter’s bilateral trade growth would 
be little more than half that of the former’s (Table 3.10). 


Most developing countries gain, 
and the rest could if they reform more 


Even though much of the DC gains from that comprehensive Doha 
scenario go to numerous large developing countries (notably Brazil, 
Argentina and Other Latin America plus India, Thailand and South 
Africa), the rest of Sub-Saharan Africa gains too. This is particularly 
so when developing countries participate as full partners in the nego- 
tiations. An important part of this result comes from the increases in 
market access — on a non-discriminatory basis — by other developing 
countries. 
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Table 3.10 Effects on bilateral merchandise trade flows of adding non- 
agricultural tariff cuts to agricultural reform under Doha, 2015 
(2001 $billion increase over the baseline in 2015) 


Proportional agricultural ^^ Agricultural plus 








reform only: non-agricultural reform? 
Exports to: High- Developing High- Developing 
income* countries income* countries 
countries countries 
Exports from: 
High-income' countries 20 11 80 55 
Developing countries 18 5 62 16 
Total world 38 16 142 71 


Source: Anderson et al. (2006c, Table 12.16) 


Notes 

a Scenario 2 in Table 3.7; 

b Scenario 5 in Table 3.7; 

c High-income countries include the newly industrialized East Asian customs territo- 
ries of Hong Kong, Korea, Singapore and Taiwan as well as Europe's transition 
economies that joined the EU in April 2004. 


Preference erosion may be less of 
an issue than commonly assumed 


Some least developed countries in Sub-Saharan Africa and elsewhere 
appear to be slight losers in our Doha simulations when developed 
countries cut their tariffs and those LDCs choose not to reform at all 
themselves.* These simulations overstate the benefits of tariff prefer- 
ences for LDCs, however, since they ignore the trade-dampening effect 
of complex rules of origin and the grabbing of much of the rents by 
developed-country importers. Even if they would lose after correcting 
for those realities, it remains true that preference-receiving countries 
could always be compensated for preference erosion via increased aid 
at relatively very small cost to current preference providers — and in 
the process other developing countries currently hurt by LDC prefer- 
ences would enjoy greater access to the markets of reforming 
developed countries. 


Farm output and employment would grow 
in developing countries under Doba 


Despite a few low-income countries losing slightly under our Doha 
scenarios when they choose to reform little themselves, in all the 
developing countries and regions shown the levels of output and 
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employment on farms expand. It is only in the most protected devel- 
oped countries of Western Europe, Northeast Asia and the US that 
these levels would fall - and even there it is only by small amounts, 
contrary to the predictions of scaremongers who claim agriculture 
would be decimated in reforming countries (Table 3.11). Even if there 
was a move to completely free merchandise trade, the developed 
countries’ share of the world's primary agricultural GDP by 2015 


Table 3.11 Effects of a comprehensive Doha reform on agricultural output 
and employment growth, by region, 2005 to 2015 (annual 
average growth rate) 











Output Employment 
Baseline Scenario 5 Baseline Scenario 5 

Australia and 

New Zealand 3.5 4.3 0.4 1.0 
Canada 3.5 4.0 0.2 0.6 
United States 2.2 1.9 -0.8 -1.4 
EU 25 plus EFTA 1.0 -0.3 -1.8 -2.8 
Japan 0.5 -1.4 -2.7 -4.1 
Korea and Taiwan 2:2. 1.5 -1.3 —2.1 
Argentina 2.9 3.5 0.9 1.5 
Bangladesh 4.2 4.2 1.1 1.2 
Brazil 3.3 4.4 1.1 2:2 
China 4.3 4.3 0.8 0.8 
India 4.3 4.4 1.0 1.0 
Indonesia 3.0 3.0 -0.7 -0.6 
Thailand -0.1 0.4 -4.6 -4.3 
Vietnam 5.8 5.9 3.9 4.0 
Russia 1.5 1.4 -2.3 -2.4 
Mexico 3.9 4.0 2.0 2.3 
South Africa 2.5 2.6 0.0 0.1 
Turkey 3.0 3.0 -0.5 -0.5 
Rest of South Asia 4.8 4.9 2.0 2.4 
Rest of East Asia 3.7 3.8 0.2 0.3 
Rest of Latin America 

and Caribbean 4.4 5.3 1.9 2.6 
Rest of Eastern Europe 

and Central Asia 3.3 3.3 0.0 0.0 
Middle East 

and North Africa 4.0 4.0 1.5 1.5 
Other Southern Africa 5.3 5.4 3.0 3.0 
Rest of 

Sub-Saharan Africa 4.6 4.8 22. 2.3 
Rest of the World 5.0 5.5 2.4 2:7 


Source: Anderson et al. (2006c, Table 12.17) 
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would be only slightly lower at 25 instead of 30 percent (but their 
share of global agricultural exports would be diminished considerably 
more: from 53 to 38 percent). 


Poverty could be reduced under Doha 


Under the full merchandise trade liberalization scenario, extreme 
poverty in developing countries (those where individuals earn no 
more than $1/day) would drop by 32 million in 2015 relative to the 
baseline level of 622 million, a reduction of 5 percent. The majority of 
the poor by 2015 are projected to be in Sub-Saharan Africa (SSA), and 
there the reduction would be 6 percent.? Under the Doha scenarios 
reported in Table 3.12, the poverty impacts are far more modest. The 
number of poor living on less than $1/day would fall by 2.5 million in 
the case of the core Doha Scenario 5 (of which 0.5 million are in SSA) 
and by 6.3 million in the case of Doha Scenario 6 (of which 2.2 mil- 
lion are in SSA). This corresponds to the relatively modest ambitions 
of the merchandise trade reforms as captured in these Doha scenarios. 


Table 3.12 Changes in poverty (those earning <$1/day) in alternative Doha 
scenarios compared with full liberalization, 2015 








Base-line Faull Shares under Doha 
share liberalization scenarios 
share Doha Doha Doha 
1 5 6 

2015 headcount (%) 
East Asia and Pacific 0.9 0.8 0.9 0.9 0.9 
Latin America 

and Caribbean 6.9 6.6 6.9 6.9 6.8 
South Asia 12.8 12.5 12.8 12.7 12.6 
Sub-Saharan Africa 38.4 36.0 38.4 38.3 38.1 
All developing countries 10.2 9.7 10.2 10.2 10.1 

2015 Decrease from Decrease from 
baseline baseline (in millions) 

2015 headcount (million) level (in millions) 
East Asia and Pacific 19 2.2 0.1 0.3 0.5 
Latin America 

and Caribbean 43 2.1 0.3 0.4 0.5 
South Asia 216 5.6 0.2 1.4 3.0 
Sub-Saharan Africa 340 21.1 -0.1 0.5 2.2 
All developing countries 622 31.9 0.5 2.5 6.3 


Source: Authors’ World Bank Linkage model simulations as reported in Anderson et al. 
(2006b, Table 17.7). 
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If only agriculture was reformed (Doha Scenario 1) there would be 
much less poverty alleviation globally and none at all in SSA. This 
shows the importance for poverty of including manufactured products 
in the Doha negotiations. 


Developing countries could trade off Special and 
Differential Treatment for more market access 


If developing countries were to tone down their call for Special and 
Differential Treatment (see Josling 2006), in terms of wanting smaller 
cuts and longer phase-in periods, reciprocity means they could expect 
bigger tariff and subsidy cuts from developed countries. Similarly, if 
they were to forgo their call for lesser cuts for “Special Products,” 
they could demand that developed countries forgo their call for some 
“Sensitive Products” to be subject to smaller tariff cuts. A comparison 
of Scenarios 5 and 6 in Tables 3.7, 3.8 and 3.9 shows that the eco- 
nomic payoffs for low-income countries even if high-income countries 
do not reciprocate with larger offers is considerable. Moreover, by 
embracing those options to reform more in the context of the Doha 
round would make it harder for high-income countries to resist the 
call to respond with larger reforms themselves. 


Key policy implications 


Among the numerous policy implications that can be drawn from the 
above findings, the following are worth highlighting. 


Prospective gains are too large to not find the 
needed political will to make Doha a success 


With gains of the order of $300 billion per year at stake from imple- 
menting the July Framework Agreement (even if no reforms are 
forthcoming in services and if the counterfactual would be the status 
quo rather than protectionist backsliding), the political will needs to 
be found to bring the round to a successful conclusion, and the sooner 
the better. Multilateral cuts in MFN bindings are helpful also because 
they can lock in previous unilateral trade liberalizations that other- 
wise would remain unbound and hence be vulnerable to backsliding; 
and they can be used as an opportunity to multilateralize previously 
agreed preferential trade agreements and thereby reduce the risk of 
trade diversion from those bilateral or regional arrangements (as 
stressed in Sutherland et al. 2004). 
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Since developed countries would gain most, 
and have the most capacity and influence, 
they need to show leadership at the WTO 


The large developed countries cannot generate a successful agreement 
on their own, but nor can the Doha round succeed without a major 
push by those key traders. Their capacity to assist poorer economies 
could hardly manifest itself more clearly than in encouraging global 
economic integration via trade reform, and in particular in opening 
developed country markets to the items of greatest importance to 
poorer countries, namely farm (and textile) products. The more that is 
done, the more developing countries will be encouraged to reciprocate 
by opening their own markets more — accelerating South-South trade 
in addition to South-North trade. 


Outlawing agricultural export 
subsidies is the obvious first step 


That will bring agriculture into line with the basic GATT rule against 
such measures, and in the process help to limit the extent to which 
governments encourage agricultural production by other means (since 
it would raise the cost of surplus disposal). China has already com- 
mitted not to use them, and other developing countries too can find 
more efficient ways of stabilizing their domestic food markets than by 
dumping surpluses abroad. 


Even more importantly, agricultural tariff and domestic 
support bindings must be cut hugely to remove binding 
overbang and provide some genuine market opening 


Getting rid of the binding overhang that resulted from the Uruguay 
round, particularly with “dirty tariffication,” must be a priority.!? The 
highest-subsidizing countries, namely the EU, US and Norway, need 
to reduce their domestic support not just for the sake of their own 
economies but also to encourage developing countries to reciprocate 
by opening their markets as a quid pro quo. But more than that is 
needed if market access is to expand. If a choice had to be made, 
reducing MEN bound tariffs in general would be preferable to raising 
tariff rate quotas, because the latter help only those lucky enough to 
obtain quotas and crowd out non-quota holders. (Being against the 
non-discrimination spirit of the GATT, they deserve the same fate as 
textile quotas which were abolished at the end of 2004.) Exempting 
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even just a few Sensitive and Special Products is undesirable as it 
would reduce hugely the gains from reform and would tend to divert 
resources into, instead of away from, enterprises in which countries 
have their least comparative advantage. If it turns out to be politically 
impossible not to designate some Sensitive and Special Products, it 
would be crucial to impose a cap such that any product with a bound 
tariff in excess of, say, 100 percent had to reduce it to that cap rate. 


Expanding non-agricultural market access at tbe 
same time as reforming agriculture is essential 


A balanced exchange of concession is impossible without adding 
other sectors, and it needs to be more than just textiles and clothing 
(which also benefit developing countries disproportionately) even 
though they are the other highly distorted sector. With other merchan- 
dise included, the trade expansion would be four times greater for 
both rich and poor countries — and poverty in low-income countries 
would be reduced considerably more. 


South-South “concessions” also are needed, especially for 
developing countries, which means reconsidering the 
opportunity for developing countries to liberalize less 


Since developing countries are trading so much more with each other 
now, they are the major beneficiaries of reforms within their own 
regions. Upper middle-income countries might consider giving least 
developed countries duty-free access to their markets (mirroring the 
recent initiatives of developed countries), but better than such dis- 
criminatory action would be MFN tariff reductions by them. Even 
least developed countries should consider reducing their tariff binding 
overhang at least, since doing that in the context of Doha gives them 
more scope to demand “concessions” (or compensation for preference 
erosion or other contributors to terms of trade deterioration) from 
richer countries - and yet would not require them to cut their own 
applied tariffs very much. 


Conclusions 


The good news in this chapter is that there is a great deal to be gained 
from liberalizing merchandise — and especially agricultural — trade 
under Doha, with a disproportionately high share of that potential gain 
available for developing countries (relative to their share of the global 
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economy). Moreover, it is the poorest people in developing countries 
that appear to be most likely to gain from global trade liberalization, 
namely farmers and unskilled laborers in developing countries. To real- 
ize that potential gain, it is in agriculture that by far the greatest cuts in 
bound tariffs and subsidies are required. However, the political sensitiv- 
ity of farm support programs, coupled with the complexities of the 
measures introduced in the Uruguay Round Agreement on Agriculture 
and of the modalities set out in the Doha Framework Agreement of July 
2004, ensure the devil will be in the details of the final Doha agreement. 
It is for that reason that ex ante empirical analysis of the sort provided 
in the study summarized above is a prerequisite for countries engaged in 
the Doha round of negotiations. 

What emerges from our analysis is that developing countries 
would not have to reform very much under Doha, because of the 
large gaps between their tariff bindings and applied rates. That is 
even truer if they exercise their right (as laid out in the July 
Framework Agreement) to undertake lesser tariff cuts than devel- 
oped countries. In that case, they gain little in terms of improved 
efficiency of national resource use. Yet, as Panagariya (2004) and 
others have warned, for a non-trivial number of low-income coun- 
tries their terms of trade could deteriorate, as shown in Table 3.3. 
For some that is because they would lose tariff preferences on their 
exports. For others it is because they are net food importers and so 
would face higher prices for their imports of temperate foods. To 
realize more of their potential gains from trade, developing and least 
developed countries would need to forgo some of the Special and 
Differential Treatment they have previously demanded, and perhaps 
also commit to additional unilateral trade (and complementary 
domestic) reforms, and to invest more in trade facilitation. High- 
income countries could encourage them to do so by being willing to 
open up their own markets more to developing country exports,!! 
and by providing more targeted aid. To that end, a new proposal has 
been put forward to reward developing country commitments to 
greater trade reform with an expansion of trade-facilitating aid, to 
be provided by a major expansion of the current Integrated 
Framework which is operated by a consortium of international 
agencies for least developed countries (Hoekman 2005a, 2005b). 
This may well provide an attractive path for developing countries 
seeking to trade their way out of poverty, not least because linking 
aid to greater trade reform would help offset the tendency for an 
expanded aid flow to cause a real exchange rate appreciation (see 
Commission for Africa 2005: 296-97). As well, it is potentially a far 
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more efficient way for developed countries to assist people in low- 
income countries than the current systems of tariff preferences. 

In conclusion, the July Framework Agreement does not guarantee 
major gains from the Doha Development Agenda. On the one hand, 
even if an agreement is ultimately reached, it may be very modest. How 
modest depends on, among other things, the nature of the agricultural 
tariff-cutting formula, the size of the cuts, the extent to which excep- 
tions for Sensitive and Special Products are allowed, whether a tariff 
cap is introduced, and the extent to which Special and Differential 
Treatment is invoked by developing countries in terms of their market 
access commitments. But what is equally clear, on the other hand, is 
that major gains are possible if only the political will to reform protec- 
tionist policies — especially in agriculture — can be mustered. 


Acknowledgment 


The authors are grateful for the collaboration of all their co-contribu- 
tors to that project, especially Dominique van der Mensbrugghe and 
Tom Hertel, and for funding from the UK’s Department for 
International Development. The views expressed are the authors’ 
alone. 


Notes 


1 This chapter is based on a program of World Bank research on the impli- 
cations of the Doha Agenda for developing countries. To access the 
chapters of the forthcoming book this chapter summarizes, and for a com- 
panion book on Doha and poverty alleviation, please visit 
www.worldbank.org/trade/wto. 

2 The rules of the GATT are intended, in principle, to cover all trade in 
goods. However, in practice, trade in agricultural products was largely 
excluded from their remit as a consequence of a number of exceptions. 
Details are to be found in Josling et al. (1996) and in Anderson and 
Josling (2005). 

3 According to the UN’s Food and Agriculture Organization, 54 percent of 
the economically active population is engaged in agriculture in developing 
countries, which is nearly five times larger than the sector’s measured 
GDP share (FAO 2004, Table A4). While some of that difference in shares 
is due to under-reporting of subsistence consumption, it nonetheless 
implies that these people on average are considerably less productive and 
hence poorer than those employed outside agriculture. 

4 Until recently the PSE referred to the Producer Subsidy Equivalent. For 
more about the concept and its history, see Legg (2003). 

5 This analysis is vastly more sophisticated than the ex ante analyses 
undertaken for the Uruguay round. At that time there were very few 


10 


11 


Agricultural tariff and subsidy cuts in the Doha round 93 


economy-wide global models, so primary reliance was on partial equi- 
librium models of world food markets (see e.g. World Bank 1986; 
Goldin and Knudsen 1990; Tyers and Anderson 1992); estimates of pro- 
tection rates were somewhat cruder and less complete; and analysts 
grossly overestimated the gains because they did not anticipate that tar- 
iffication would be so “dirty” in the sense of creating large wedges 
between bound and MEN applied tariff rates, nor did they have reliable 
estimates of the tariff preferences enjoyed by developing countries or the 
ad valorem equivalent of specific tariffs. Some of these limitations also 
applied to ex post analyses of the Uruguay round (see e.g. Martin and 
Winters 1996). 

There is strong evidence that trade reform in general is also good for eco- 
nomic growth and, partly because of that, for poverty alleviation (Winters 
2004; Dollar and Kraay 2004; Winters et al. 2004). 

This result is very similar to that reported from a partial equilibrium study 
by Hoekman et al. (2004). In our initial empirical analysis we also 
included crude estimates of implicit forms of farm export subsidization 
such as via food aid, export credits or state trading enterprises, but even 
that was not enough to raise that export subsidy share above 1 percent. 
As warned by Panagariya (2004) among others, some low-income coun- 
tries’ terms of trade could deteriorate either because they would lose 
tariff preferences on their exports or because they are net food 
importers and so would face higher prices for their imports of temperate 
foods. 

The approach here has been to take the change in the average per capita 
consumption of the poor, apply an estimated income-to-poverty elasticity, 
and assess the impacts on the poverty headcount index. We have done this 
by calculating the change in the real wage of unskilled workers, deflating 
it by a food/clothing consumer price index which is more relevant for the 
poor than the total price index. That real wage grows, over all developing 
countries, by 3.6 percent, or more than four times greater than the overall 
average income increase. We are assuming that the change in unskilled 
wages is fully passed through to households. Also, while the model clo- 
sure has the loss in tariff revenues replaced by a change in direct 
household taxation, the poverty calculation assumes - realistically for 
many developing countries — that these tax increases affect only skilled 
workers and high-income households. While these simple calculations are 
not a substitute for more detailed individual country case study analysis 
using detailed household surveys as in, for example, Hertel and Winters 
(2006), they are able to give a broad region-wide indication of the poverty 
impact. 

As Francois and Martin (2004) have shown, any binding cut is useful for 
the long run even if it brings no immediate cut in applied rates. 

Limao and Olarreaga (2005) suggest preference erosion could be 
addressed by replacing the current margin of preference with an equiva- 
lent import subsidy for products from preference-receiving countries, 
thereby retaining the preference status quo while taking away this reason 
not to undertake most-favored-nation tariff cuts. 
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4 Making and keeping 
negotiating gains 


Lessons for the weak from 
the negotiations over 
intellectual property rights 
and access to medicines 


Peter Drahos 


Introduction 


Much of the literature on international negotiation tends to concen- 
trate on the antecedents of negotiation, the process itself and the 
variables that explain why there was or was not a successful outcome. 
Little attention has been paid to the fact that a hard-won negotiating 
gain can be eroded or lost in a subsequent negotiation. Longitudinal 
studies of distinct but linked negotiations are in short supply. Perhaps 
this is for the same reason that there are many more books written 
about how to make a fortune than on the seemingly mundane task of 
keeping what one has won. But clearly, avoiding the loss of what one 
has gained is just as important as making gains. 

This chapter examines a set of distinct but linked negotiations in 
the World Trade Organization (WTO) over issues that are broadly 
referred to as access-to-medicines issues. Drawing on the experience 
of these access-to-medicines negotiations in the WTO, the chapter 
derives the following four lessons: 


1. In a situation where a coalition of weak bargainers obtains a 
negotiating gain there has to be a strategy that is aimed at the 
realization of that gain. 

2. Weak actors have to be alert to the dangers of negotiating fatigue. 

3. Where a coalition of weak bargainers obtains a negotiating gain 
that requires high levels of rule complexity to implement, it 
reduces its chances of successfully realizing that gain. 

4. Where a coalition of weak bargainers obtains a negotiating gain it 
must have a strategy for countering forum shifting by a powerful 
losing state that is aimed at recapturing that gain. 
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The problems that patents cause for access to medicines have been a 
structural issue for developing country consumers for many decades 
(Gereffi 1983). For the purposes of this chapter, one can trace the 
political genealogy of the current crop of negotiations over access to 
medicines back to the emergence of the Agreement on the Trade- 
Related Aspects of Intellectual Property Rights (TRIPS), an agreement 
that came into operation on 1 January 1995. TRIPS was the outcome 
of a sophisticated networked power wielded by a coalition of domi- 
nant developed states and corporate actors seeking greater economic 
rents for their intellectual property assets. Section 2 briefly sets out the 
negotiating reality of TRIPS. Over time as the patent provisions of 
TRIPS came to be better understood, the opposition to TRIPS began 
to grow. In November 2001 at the Ministerial Conference of the 
WTO in Doha, Qatar a coalition of developing states and civil society 
actors secured a major negotiating victory in the form of the 
Declaration on the TRIPS Agreement and Public Health (Doha 
Declaration).! Amongst other things, the Doha Declaration affirmed 
the right of states to use, under certain conditions, patents without the 
permission of the patent owner. In practice, however, this right could 
not be exercised by a country if there was no capacity in a country to 
manufacture the needed pharmaceutical product and there were legal 
problems in being able to import the needed medicine from another 
country. TRIPS had added to these complications by imposing a 
requirement that where a patented good had been manufactured 
under a compulsory license, the use of that good had to be *predomi- 
nantly for the supply of the domestic market."? Once a state began to 
export more than 50 percent of what had been manufactured it left 
itself open to the argument that it had breached its obligation under 
Article 31 of TRIPS. WTO Members in Paragraph 6 of the Doha 
Declaration instructed *the Council for TRIPS to find an expeditious 
solution to this problem." The solution that was adopted by the WTO 
General Council on 30 August 2003 took the form of waivers of the 
obligations in Article 31.? The waivers would only operate if a num- 
ber of conditions were met. The Paragraph 6 solution, as it is often 
referred to, received a more muted reception from public health advo- 
cates.* The basic problem was that the Paragraph 6 solution took the 
form of a system of rules that many saw as promoting uncertainty, the 
very thing that potential exporters of generic medicines along with 
importers of those medicines would want. Some saw the Paragraph 6 
solution as a defeat for developing countries (Baker 2004). 

At the same time as these WTO negotiations had been taking place 
the US (and to a lesser extent the EU) had been negotiating bilateral 
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agreements relating to intellectual property (Drahos 2001). The US 
had been on this parallel negotiating track since the 1980s, but begin- 
ning with Jordan in 2000 it began to insert into regional trade 
agreements (more commonly referred to as free trade agreements 
(FTAs)) comprehensive chapters on intellectual property standards. 
Many of these standards go beyond what is required under TRIPS or 
create new obligations altogether. A recent report by the Committee 
on Government Reform in the United States House of Representatives 
examined a number of these FTAs and came to the conclusion that 
“US trade negotiators have repeatedly used the trade agreements to 
restrict the ability of developing nations to acquire medicines at 
affordable prices."? 

If we simplify these complex negotiations in win-loss terms (using 
the US and developing countries as representatives of opposing coali- 
tions) we end up with the summary below: 


TRIPS 1995 (WIN - US) 
Doha Declaration 2001 (WIN - developing countries) 
Paragraph 6 Solution 2003 (LOSS - developing countries) 


IP Chapters of US FTAs (WIN - US (beginning with 
US-Jordan FTA 2000)) 


There are two important points to make about this win-loss sequence. 
The most-favored nation clause (Article 4) in TRIPS picks up any 
higher standard of protection that WTO members may agree to in a 
FTA. In the context of access to medicines this means that when a 
developing country agrees with the US to an increase in patent stan- 
dards, the benefit of that increase in protection is available to the 
nationals of all WTO members. A second point worth noting about 
this win-loss sequence is that the one win for developing countries, 
the Doha Declaration, takes the form of a declaration. The status of 
declarations in international law is not a topic to be pursued here, but 
we can observe that the degree of legal entrenchment of the principles 
won in the Doha negotiation does not match the entrenchment by 
hard law that the US has achieved for its negotiating wins. By way of 
example, TRIPS began the process of placing conditions and restric- 
tions on the capacity of states to issue compulsory licenses, a process 
that has been continued by subsequent FTAs. The Doha Declaration 
articulates the principle that nothing in TRIPS prevents WTO mem- 
bers *from taking measures to protect public health," but it does not 
stop WTO members from agreeing to restrictions on the measures 
available to them for the purposes of protecting public health. US 
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FTAs that impose new restrictions on the capacity of states to regulate 
intellectual property for public health purposes take advantage of the 
fact that the Doha Declaration does not establish peremptory norms 
for this purpose. 


TRIPS 


The claim that the Doha Declaration was a negotiating success for a 
coalition of weak actors can only be understood by reference to the 
negotiations that had produced TRIPS. Susan Sell (2003) points out 
that some 12 US corporations were primarily responsible for the lob- 
bying that brought TRIPS into being. Others have come to a similar 
conclusion. TRIPS was a stunning negotiating victory that was made 
possible because a small group of individuals saw in the 1980s the pos- 
sibilities of networked governance, especially when those networks 
could capture and deploy a “big stick” in the form of US trade threats. 
TRIPS was the product of politically powerful and linked networks 
deploying a regulatory pyramid with the threat of trade sanctions at its 
apex.® Within these intersecting networks there were pools of technical 
expertise upon which to draw for the purposes of producing a draft 
agreement, while other networks steered the draft through a multilat- 
eral trade negotiation involving more than 100 states that lasted from 
1986 to 1993. Important to this achievement were a small number of 
business actors who created ever-widening circles of influence that 
enrolled more actors in networks that had TRIPS as their mission. In 
the actual negotiations developing countries were not part of the infor- 
mal groupings where much of the real negotiating was done and where 
the consensus and agreement that mattered was obtained. A list of 
these groups in roughly their order of importance would be: 


US and Europe. 

US, Europe, Japan. 

US, Europe, Japan, Canada (Quad). 

Quad “plus” (membership depended on issue, but Switzerland 
and Australia were regulars in this group). 

Friends of Intellectual Property (a larger group that included the 
Quad, Australia, and Switzerland). 

6. 10+10 (and the variants thereof such as 5+5, 3+3). The US and 
the European Community were always part of any such group if 
the issue was important. Other active members were Japan, 
Nordics, Canada, Argentina, Australia, Brazil, Hong Kong, India, 
Malaysia, Switzerland and Thailand.) 


Lap dic 


yi 
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7. Developing country groups (for example, the Andean Group - 
Bolivia, Colombia, Peru and Venezuela; Argentina, Brazil, Chile, 
China, Colombia, Cuba, Egypt, Nigeria, Peru, Tanzania and 
Uruguay combined to submit a developing countries draft text in 
1990). 

8. Group 11 (the entire TRIPS negotiating group — about 40 coun- 
tries were active in this group). 

(Drahos 2002a:161) 


It was the first three circles of consensus that really mattered in the 
TRIPS negotiations. Through the use of these circles the process 
became one of hierarchical rather than democratic management. 
Those in the inner circle of groups knew what TRIPS had to contain. 
They worked on those in the outer circle until the agreement of all 
groups to a text had been obtained. TRIPS was much more the prod- 
uct of the first three groups than it was of the last five. 

TRIPS covers a range of intellectual property rights and has a num- 
ber of legal and economic consequences for developing countries. It 
achieves one thing in its provisions on patents that is essential to 
understanding the debates around access to medicines. Article 27.1 of 
TRIPS obliges all Members of the WTO to recognize patents on prod- 
ucts in all fields of technology. Before TRIPS some countries (India, 
for example) did not recognize patents on pharmaceutical products. 
Product patents are the foundation stone of complex patent portfolios 
that are built by large pharmaceutical companies around the basic 
compound they wish to protect. Once the product patent is in place 
they use other types of patents such as formulation patents, process 
patents and method-of-treatment patents to build a wall of protection 
around the original compound. Generic companies have to wait for 
the product patent to expire before they can enter the market. They 
may well encounter dozens of other patents around the basic mole- 
cule, but many of these are of doubtful validity (and therefore may be 
litigated) or can be circumvented (e.g. another process of manufacture 
can be found). It is product patents that are the fundamental building 
blocks of protection. By globalizing product patent protection for 
pharmaceuticals, TRIPS released a wave of change in pharmaceutical 
markets that will be felt for many years to come. 

During the 1990s public health experts began to develop an under- 
standing of TRIPS. They began to ask what would happen to the 
supply of medicines, especially for HIV/AIDS, if pharmaceutical 
multinationals began to register large numbers of patents in the rela- 
tively small number of developing countries that had generic 
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industries with export capacity.’ Product patents in pharmaceuticals 
potentially confer enormous market power because of the fact that 
often there are no ready substitutes for the product. In order to deal 
with this market power developed countries have over a long period 
of time used a range of regulatory tools, including compulsory licens- 
ing and parallel importation of pharmaceuticals. These are available 
under TRIPS. Public health advocates aimed to make clear to devel- 
oping countries that these flexibilities were available to them and that 
they should not hesitate to use them. Building the institutional capac- 
ity to regulate the use of intellectual property does not happen 
overnight. One important purpose of the Doha Declaration was to 
clear the air of the uncertainty that had arisen in many developing 
countries surrounding the use of TRIP flexibilities because of a lack of 
experience and administrative know-how in these countries in the reg- 
ulation of patents. 


Winning Doha 


During the TRIPS negotiations international NGOs and African states 
were not significant players. The two most striking features in terms 
of actors involved in the post- TRIPS scene has been the engagement of 
international NGOs in TRIPS issues and the leadership of the Africa 
group on health and biodiversity issues. The Organisation of African 
Unity (OAU), Ethiopia, Kenya, the Third World Network and the 
Institute for Sustainable Development have been prime movers in 
developing model legislation for African states which sets out regula- 
tory principles for the ownership and use of biological resources and 
related local community knowledge. The special sessions of the TRIPS 
Council on the issue of intellectual property rights and access to med- 
icines, the first of which was held in June of 2001, were inspired by a 
proposal from the African Group that was discussed and agreed to at 
a TRIPS Council meeting in April of 2001. This initiative ultimately 
culminated in the Doha Declaration. 

There is little doubt that the rise in influence of the Africa Group 
has been enabled by a partnership with NGOs. In a study conducted 
for the UK Commission on Intellectual Property Rights, every single 
developing country negotiator that was interviewed commented on 
the positive role that NGOs have played in the debate over TRIPS and 
access to medicines (Drahos 2002b). (The role of the Quaker Geneva 
Secretariat came in for express mention. Another interviewee said 
*what negotiators like me failed to accomplish Oxfam and MSF 
[Médecins Sans Frontiéres] have accomplished.") 
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Northern NGOs have broadly followed the reactive sequence of 
regulatory change that Braithwaite and Drahos (2000: 33) identify 
empirically as one of the sequences that results in global regulatory 
change. This sequence begins with a crisis that sees a regulatory entre- 
preneur seize the initiative by putting a regulatory model on the table, 
a model that eventually globalizes. The death toll in Africa from AIDS 
has created one of the greatest international public health crises in his- 
tory. Using this crisis NGOs have reframed the contest of principles 
surrounding intellectual property rights. During the TRIPS negotia- 
tions, US multinationals framed the contest as one between the 
protection of private property rights versus piracy by developing 
countries. During the late 1990s NGOs presented the contest as one 
between the rights of states to protect public health versus the exten- 
sion of patent monopoly power. The Doha Declaration, the outcome 
of this contest, elevates the former principle over the latter. 

The Doha Declaration is a case of a weak coalition making a gain 
that an observer would not have predicted given the power resources 
of the US-led coalition. The explanation for this success lies in the fact 
that we live in a networked world and in such a world, as John 
Braithwaite (2006) has observed, “the prescription for potency is not 
to sit around waiting for your own power to grow ... [rJather the pre- 
scription is to actively network with those with power that you do not 
yourself control." Through networking the weak actor becomes con- 
nected to other pools of capacity/power, pools that can then flow 
through the network to achieve the goals of members of the network. 
The Africa Group could never have achieved the Doha Declaration 
because they were and remain a weak group. But an Africa Group 
that joined with a large coalition of developing countries that included 
Brazil and India, that drew on the power of Northern NGOs to work 
the Northern mass media, that gained the quiet support of some 
European states, that drew on independent technical expertise to eval- 
uate draft text, and that gained resources from Geneva-based NGOs, 
was a group strengthened by many ties.? If TRIPS was about a form 
of networked governance in which the powerful built ever-larger cir- 
cles of consensus in the shadow of credible threats of trade coercion, 
the Doha Declaration was about the weak networking networks that 
surrounded and eventually isolated the US and in the final instance its 
pharmaceutical industry. At Doha the then USTR Robert Zoellick 
faced a choice between appearing to be against access to medicines or 
abandoning the US pharmaceutical industry. Neither were especially 
palatable alternatives; he chose the latter. There was also another fac- 
tor at play. The networking of networks by the weak had created a 
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form of sanction that cast its shadow over Doha: that of the court of 
global public opinion. Northern NGOs had succeeded in reducing the 
complexities of patent law and HIV/AIDS down to a simple choice 
readily understood by mass publics. Moreover, WTO negotiations 
were globally visible and transparent in ways that FTA negotiations 
were simply not. With the world’s press watching, the US-led coalition 
was faced with coming out in support of a declaration that unambigu- 
ously helped to prevent millions of needless deaths or declaring itself 
in favor of putting patents and profit first. The former was a basic 
moral canon understood by all. No individual, country or organiza- 
tion could be seen to be deciding the latter. 


Frail victory — the Paragraph 6 solution 


We saw in the introduction to this chapter that the Doha Declaration 
had left the TRIPS Council with a task that was defined in Paragraph 6. 
The Council had to find a solution to the problem of how developing 
countries that lacked manufacturing capacity in the pharmaceutical sec- 
tor could make use of the flexibilities of TRIPS, which the Doha 
Declaration stated were available, when TRIPS itself imposed a limit on 
export under compulsory license. This solution had to be found against 
a background in which trade law, patent law and treaty law all con- 
verged to produce a high level of legal complexity. From the point of 
view of US pharmaceutical multinationals, a Paragraph 6 solution had 
the potential to make it easier for developing country exporters such as 
India to export medicines that were needed by other countries. One of 
the key long-term objectives of US pharmaceutical multinationals was 
to create an international patent regime that would make it difficult for 
generic exporters to contest the US market or third markets in cases 
where a product had gone off patent or a compulsory license had been 
issued. In particular, US corporations were worried about the use that 
India, which was the principal developing country exporter, might make 
of a Paragraph 6 solution. India had always been the main target of the 
TRIPS negotiations, because it had not bowed to US bilateral pressure 
during the 1980s. Moreover, US pharmaceutical companies were not 
content with TRIPS standards for India, as the following extract from a 
letter from Pfizer written in 1994 to the United States Trade 
Representative makes clear: 


Finally, GATT does not do it. Many Indians mistakenly (often very 
honestly) believe that if they endorse GATT they will have solved 
their IP and pharmaceutical patent issue. Not so, particularly if 
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they truly want to create an environment that attracts investment 
and provides better medicine - legalistically agreeing to something 
(GATT) that brings this into play in ten years or more achieves nei- 
ther of these two objectives.!? 


When the solution to the Paragraph 6 problem was adopted by the 
WTO General Council on 30 August 2003 it took the form of six 
pages of rules that specified conditions under which an importing 
country would be able to bring in a consignment of drugs from an 
exporting country. For present purposes, it is important to note that 
the solution is characterized by a high degree of rule complexity. Rule 
complexity has some basic indicators: density, technicality, differenti- 
ation and uncertainty (Schuck 1992). The Paragraph 6 solution covers 
the import/export transaction (density of coverage), it requires spe- 
cialist expertise to apply (technicality), it involves the application of 
domestic and treaty law (differentiation) and it requires a number of 
conditions to be satisfied before it can be applied (uncertainty). Civil 
society advocates in particular were keen on a solution that kept rule 
complexity to a minimum. For this reason key players such as CPTech 
and Médecins Sans Frontiéres pushed what became known as an 
Article 30 solution.!! 

Article 30 is an important provision in TRIPS that recognizes that 
states may limit the right of the patent holder for certain purposes. The 
Article 30 principle of a limitation of rights could potentially be used to 
create new exceptions and limitations on patent rights. In its simplest 
form an Article 30 solution could have seen WTO members simply 
agreeing that in cases where a country lacked manufacturing capacity 
and needed medicines, Article 30 would permit the creation of an 
exception to the restriction imposed by Article 31(f) of TRIPS. Over 
time a state practice around this exception would have emerged as 
states implemented this approach into their national laws. 
Disagreements over the scope of the Article 30 solution could have been 
dealt with through negotiation, consultation and ultimately the WTO's 
dispute resolution process. An Article 30 solution could have laid the 
basis for the evolution of a responsive state practice and custom on pub- 
lic health and intellectual property issues. The important point for 
present purposes is that a principle-based solution was available. What 
WTO members actually negotiated was a rule-intensive solution. We 
shall see in the next section that this type of solution has real costs for 
weaker actors when it comes to realizing the gains of a negotiation. 
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We can now turn to the four propositions that we put forward at the 
beginning of this chapter and show how they are supported by the 
negotiations around the Doha Declaration and the Paragraph 6 
solution. 


In a situation where a coalition of weak bargainers 
obtains a negotiating gain there has to be a strategy 
that is aimed at the realization of that gain 


Negotiating wins or gains may or may not turn into real gains. Within 
the context of trade negotiation an example of a negotiating gain that is 
turned into a real gain is where a state wins a tariff concession and the 
state granting the concession does nothing to frustrate its grant with the 
result that the first state gains a share of an export market that it did not 
have before.? Much of trade law can be read as providing mechanisms 
for ensuring that states stick to the concessions that they have negoti- 
ated and that they do not use other devices and stratagems for defeating 
the thrust of those concessions. In the case of international negotiations, 
a negotiating win is most likely to be realized where the parties to the 
agreement both have strong interests in meeting their promises or where 
the breach of a promise by one party is likely to be detected and there is 
a robust enforcement mechanism that will deliver a sanction for that 
breach. Where mutual gains providing for self-enforcement do not exist 
or where there is no strong enforcement mechanism there is a real dan- 
ger that a negotiating win, especially one by a weaker actor, will not be 
realized. Under these conditions if a negotiating win is not accompanied 
by some strategy of post-negotiation implementation there is a real risk 
that the gain will never be realized. 

The Doha Declaration is an example of a rare negotiating win for 
developing countries in the context of intellectual property rights. 
However, developing countries had no common or even individual 
strategy for exploiting its potential. The negotiations over the Doha 
Declaration were not about trade gains in any conventional sense. 
Instead, as the opening paragraph makes clear, the negotiation was 
about recognizing that developing countries were facing severe public 
health problems and TRIPS (and therefore the WTO) had to be part 
of the solution rather than part of the problem. The Declaration does 
not create new rights that override TRIPS. Rather it provides a consti- 
tutional-like ordering of principle in which the principle of intellectual 
property protection is expressly subordinated to the right of states to 
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protect public health. Following on from this constitutional ordering 
in Paragraph 4 of the Doha Declaration, Paragraph 5 lists some of the 
flexibilities that TRIPS contains and that can be used to serve the prin- 
ciple of protecting public health. 

Winning a contest of principles, however, is only the beginning of 
securing a desired regulatory outcome. Principles are by their nature 
open-ended and so have to be secured through practices and rules that 
institutionalize those principles. Victory in a contest of principles that 
is not secured through institutionalization can be lost, if the losing 
party shifts the contest to another forum or if the losing party coun- 
ters by generating a rule complexity that does not support the spirit of 
the principle. 

Following the Doha Declaration, developing states had the oppor- 
tunity to create forms of state practice around the Doha Declaration 
and TRIPS that would have clearly established that intellectual prop- 
erty rights were the regulatory servants of public health. The kinds of 
practices that states might have engaged in would have been to begin 
routinely issuing compulsory licenses for needed medicines, establish- 
ing an exhaustion regime for patents that best suited their 
circumstances and if necessary making use of Article 30. This sounds 
very much like a bootstraps enterprise, but this is a form of enterprise 
that international law expressly recognizes. States can through prac- 
tice and custom create law and give meaning to treaties. More 
important than the rules of international law are the politics. If devel- 
oping countries had collectively, vigorously and with media savvy 
pursued the kind of options outlined above would the US in particular 
have opposed them by, for example, threatening litigation in the 
WTO? Bearing in mind the public relations disaster of the litigation 
by pharmaceutical multinationals against South Africa (Odell and Sell 
2006: 85, 98) and the fact that the US would have been globally seen 
to be undermining the Doha Declaration as a moral canon, one sus- 
pects that the costs to the US of a WTO litigation strategy would have 
been simply too high. The more widespread the practices of develop- 
ing countries became, the more weight as a matter of international 
law those practices would have gained. 

As it turned out, developing countries did not have any such post- 
negotiation implementation strategy in place for the realization of the 
gains of Doha. Table 4.1 illustrates just how little activity actually 
took place on the ground in developing countries in the first three 
years after Doha. Instead, developing countries became drawn into 
another negotiation in the WTO on the Paragraph 6 issue. It is from 
this negotiation that our next two propositions are derived. 
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Table 4.1 Compulsory licenses after the Doha Declaration, 2001-04 


Country Year 


License activity 





Brazil 2001 


Indonesia 2004 
Korea 2002 


Malaysia 2003 


Mozambique 2004 


South Africa 2003 


Zambia 2004 


Zimbabwe 2004 


From 2001 Brazil has on a number of occasions 
threatened the use of compulsory licenses but no 
license has been issued to date. 

On 5 October 2004, Indonesia issued a compulsory 
license for lamivudine and nevirapine. 

Application for compulsory non-exclusive license for 
importation of Glivec from India. Rejected 2003. 
On 29 October 2003, the Malaysian Minister of 
Domestic Trade and Consumer Affairs issued a two- 
year compulsory license for importation of 
didanosine (ddI), zidovudine (AZT) and 
lamivudine+zidovidine (Combivir) from Cipla, India. 
On 5 April 2004, Mozambique’s Deputy Minister of 
Industry and Commerce issued a compulsory license 
for patent rights to lamivudine, stavudine and 
nevirapine. 

On 10 December 2003, South Africa’s Competition 
Commission reached a settlement with 
GlaxoSmithKline and Boehringer Ingelheim. The 
complaint charged these corporations with excessive 
pricing in respect of ritonavir, lamivudine, ritonavir 
+ lamivudine and nevirapine. 

On 21 September 2004, the Zambian Minister of 
Domestic Trade and Consumer Affairs issued a 
compulsory license for lamivudine, stavudine and 
nevirapine. The license was granted to Pharco Ltd, a 
local producer, which will produce a triple fixed- 
dose combination. 

On 27 May 2004, Zimbabwe’s Minister of Justice, 
Legal and Parliamentary Affairs declared a Period of 
Emergency in order to override anti-retroviral drug 
patents. With assistance from India, Zimbabwe has 
begun local production of anti-retrovirals. 


Source: Available at: <http://www.cptech.org/ip/health/cl/recent-examples.html>. 


Note: This table is compiled from the page that is kept by the Consumer Project on 
Technology on compulsory licenses and health matters. It is the best public source of 
information on this issue that is known to the author. 


Weaker actors have to be alert to the 
dangers of “negotiating fatigue” 
During their fieldwork at the WTO in the early 1990s Braithwaite and 


Drahos (2000: 196) found that senior personnel saw the organization 
as suffering from “negotiating fatigue:” 
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A situation of negotiating fatigue “suits the US and Europe” with 
their large infrastructure for trade negotiation in Geneva. They 
want the WTO to take on “more and more good things” that will 
liberalize trade, knowing that only they can resource the commit- 
tees properly. “Big players can afford to play cat and mouse ... 
when they are suffering less negotiating fatigue than others.” 


(WTO official) 


One only needs to look at the meeting schedule of the WTO on any 
given day in Geneva, along with other relevant meetings in organiza- 
tions such as UNCTAD or the World Intellectual Property 
Organization (WIPO) to see that developing and many middling 
developed country economies have little capacity to service negotia- 
tions on so many fronts on which there are constant demands. Drahos 
(2002b), in a separate fieldwork exercise conducted in 2001, found 
that the cycle of negotiating fatigue had intensified since the early 
1990s. He interviewed developing country representatives that had 
responsibility for up to a dozen different areas across a number of 
international organizations. Expert tracking of so many areas is not, 
as the interviewees readily conceded, a realistic possibility. Instead 
many negotiators stumble from one meeting to another with little evi- 
dence-based understanding of what they are dealing with, largely 
repeating what they have picked up in conversation or read in a sum- 
mary briefing paper that has found its way onto their desk. 

The Paragraph 6 negotiations provide a useful illustration of the 
dangers of negotiating fatigue. They also illustrate that in a world of 
perpetual negotiation all negotiating wins should be treated as tempo- 
rary. Any other attitude to victory leaves one open to the dangers of 
hubris and nemesis. 

An alliance of developing countries and civil society actors using a 
combination of evidence-based analysis and skillful public campaign- 
ing along with the issue of credible threats (No Doha Declaration, 
No Doha round) won the Doha Declaration. After the Doha 
Declaration two fundamental things happened. The US pharmaceuti- 
cal industry, realizing the dangers to it of Doha’s guarantees and 
freedoms for public health, came to the Paragraph 6 negotiations 
with the clear objective of finding a “solution” that would limit the 
freedoms of Doha. The Paragraph 6 negotiations became an oppor- 
tunity for the US industry to recoup its losses. At the same time, the 
US intensified its strategy of obtaining stronger standards of intellec- 
tual property protection through FTAs. Developing countries by 
contrast were not especially well prepared for another negotiation on 
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intellectual property rights and public health. The launch of the 
Doha Trade Round meant that their already strained trade bureau- 
cracies would confront extra demands. Facing this situation, 
developing countries would have done better to postpone the 
Paragraph 6 negotiation and concentrate on developing supportive 
state practices that would have released the full potential of the Doha 
Declaration. Instead they entered into another WTO negotiating 
cycle at a time when the US had also opened up a bilateral front on 
intellectual property. 

Negotiating fatigue is a real phenomenon. The US and EU know 
that pressure-ridden negotiating cycles over complex issues will strain 
and eventually overwhelm the capacities of most weaker actors. For 
weaker actors part of the art of negotiation is knowing when to walk 
away, when not to be drawn into a cycle of negotiation and when to 
put on the negotiating agenda items that they can service in terms of 
analysis and personnel. Agreeing to tight negotiating schedules and 
deadlines creates pressures that the stronger actor is better able to 
absorb. Where these pressures produce a negotiating impasse between 
the stronger and weaker actor, the subsequent political intervention to 
resolve that impasse may also favor the stronger actor. The political 
representatives of the stronger party will generally be in a better bar- 
gaining position than the representatives of the weaker party. 


Where a coalition of weak bargainers obtains 
a negotiating gain that requires high levels of 
rule complexity to implement, it reduces its 
chances of successfully realizing that gain 


We saw earlier that the Paragraph 6 solution is an example of rule 
complexity. The decision covers all aspects of the export/import trans- 
action in tiny detail (for example, the licensee before shipment has to 
post on a website information as to quantities and product labeling). 
It requires technical advice to implement within a national system of 
patent law and technical advice about how to use it. The implementa- 
tion and use of the system requires the application of multiple sources 
of law, including patent law, treaty law and trade law. There is a 
multi-dimensionality of multiple factors that has to be taken into 
account before a country can implement or use the decision. If, for 
example, a country has a free trade agreement with the US its obliga- 
tions under that free trade agreement may impede the effective use of 
the system. It is worth noting that a 64-page guide to the Paragraph 6 
decision published by the World Bank cautions the following: 
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[T]his Guide can only provide a starting point. The actual imple- 
mentation of the Paragraph 6 Decision will take place within the 
contours of each country’s existing legislative and regulatory 
framework, practice and jurisprudence. The authorities of each 
country will have to work with their own legal experts to arrive at 
a solution that is right for their situation. 

(Abbott and Van Puymbroeck 2005: 3) 


The real gain to developing countries of the Paragraph 6 decision, as 
opposed to the negotiating gain, is if large numbers of generic compa- 
nies use the Paragraph 6 system to export medicines to developing 
countries. The more generic companies that enter the system the 
greater will be the real gains. Developing countries will have access to 
a wider range of medicines (generic companies specialize e.g. in medi- 
cines taken by means of injection vs medicines taken orally). Increased 
numbers of generic companies also mean greater competition on 
price, the first necessary condition of access. 

At base if the Paragraph 6 solution is to work it must provide 
generic exporters with enough certainty about access to export mar- 
kets so as to induce them to enter those markets. Many of the costs of 
medicines in developing countries related to the treatment of diseases 
such as HIV Aids, tuberculosis and malaria are being met by a combi- 
nation of private-public initiatives from developed countries. 
Organizations like MSF, the Clinton Foundation, The Bill and Melinda 
Gates Foundation and developed country governments acting indepen- 
dently or together through mechanisms like the Global Fund have 
created global export markets for medicines in developing countries 
where none existed before. The crucial issue then becomes whether, as 
a matter of commercial reality, the Paragraph 6 solution as presently 
cast helps generic exporters to enter these new markets. This is an 
empirical question about the future conduct of companies. Roberto 
Danino, Senior Vice President and General Counsel of the World Bank, 
in his foreword to the World Bank’s Guide observes that despite the 
wide coverage the Paragraph 6 decision has been given, “the decision 
has still not been used to bring affordable, life-saving medicines to 
countries” that need them (Abbott and Van Puymbroeck 2005: v). 

One factor that may help to explain the slow uptake of the decision 
is its very rule complexity. Clear rules that bring transparency and cer- 
tainty to decisions about investment are essential to encouraging 
investment activity of any kind. Rules do not always deliver cer- 
tainty.'4 Patent rules are standardly justified as a means for offering 
investors the certainty that for a limited period they will have the right 
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to exploit the product of their investment. However, from the point of 
view of social welfare, which the patent system is meant to serve, it is 
just as important that the rules about the end of the patent period are 
equally certain. Investors in generic companies need to know that 
there really is a pharmaceutical market in which they may freely com- 
pete with other companies to produce the product. Clear and simple 
rules about when a product goes off patent are fundamental to the 
operation of competitive markets in pharmaceuticals. 

One problem with the Paragraph 6 solution may be that it is gener- 
ating additional uncertainty that will lead generic companies not to 
use it. All companies have to live with the brute fact of risk and uncer- 
tainty. Rule-based regulatory complexity is a fact of life for 
pharmaceutical companies. But at some point a company will con- 
clude that additional risks and uncertainty are not worth any 
potential reward i.e. the company will adopt a risk-averse strategy. 
This may well turn out to be the case for many generic companies 
when they look at the Paragraph 6 decision. The present author as 
part of a project that is looking at the impact of free trade agreements 
on public health interviewed five generic companies based in 
Australia.’ All those interviewed saw the WTO solution as somewhat 
remote from their interests and plans. Dealing with risk and uncer- 
tainty was a recurring theme in the interviews with the companies 
reporting that they were seeing higher levels of patenting by brand 
companies and that navigating through these patents was increasing 
their costs. The companies were not well informed about the details of 
the Paragraph 6 solution. In the one or two cases where they had 
more information about it they saw no real value in it. The companies 
interviewed in Australia spoke about the need for simple clear export 
rules that would allow them to access markets in a timely fashion. 
One company pointed out that in any implementation of the 
Paragraph 6 solution, where a large pharmaceutical company was 
given the opportunity to hinder or stop export by a generic company, 
that large company would always take that opportunity. This would 
be a rational business practice. This kind of observation is consistent 
with the gaming of patent rules that can be seen more broadly within 
the pharmaceutical industry." 

Of course, other generic companies in other parts of the world may 
study the Paragraph 6 decision and come to a different conclusion to 
these Australian companies. Many, one suspects, will reach a similar 
conclusion. There is a real possibility that developing country negotia- 
tors have agreed to a solution that is simply not rooted in the realities of 
commercial life. The obvious cost of encasing a negotiating outcome in 
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complex rules is the risk of losing the gains that were meant to flow 
from the negotiated solution. There may also be other costs that flow 
from complex rule solutions. The solution may be sold to concerned 
mass publics as having solved the problem. Mass publics, which in any 
case have short attention spans, are hardly likely to follow the technical 
details of implementation in the improbable event that the press chooses 
to report them. The passage of the Paragraph 6 rules was an important 
symbolic ritual that allowed the WTO and its supporters to claim that 
the trade regime had done what it could do about the HIV/AIDS pan- 
demic and now it was time to move on to the real business of trade 
liberalization." The rule complexity of Paragraph 6 had handed the 
reframing initiative back to US and the pharmaceutical industry. What 
Paragraph 6 and its supporting rhetoric concealed was that the oppor- 
tunity to create more competitive pharmaceutical markets for poor 
people around the world had been sacrificed in favor of perpetuating 
the pharmaceutical monopoly interests of the US and Europe. 

This raises the question of how weaker actors can avoid or mini- 
mize the risk of rule complexity. A basic but important point is that 
negotiators must be aware of the risk before they can decide what, if 
anything, they will or are able to do about the risk. This leads directly 
into the issue of information, or rather the lack of it. Generally, the 
problem of imperfect information (or bounded rationality) in the con- 
text of negotiation relates to lack of information that negotiators have 
about each other’s bottom lines, preferences, goals, etc. In the case of 
the Paragraph 6 solution we are dealing with information about the 
workability of a solution that was available, or least enough informa- 
tion was available to make a better probability calculation about the 
chances of the solution working. This information could have been 
obtained from generic companies, many of which had had years of 
experience with the export of pharmaceuticals and the gaming of rules 
by brand pharmaceutical companies. Even the small number of inter- 
views conducted by the author in Australia turned up enough 
information to show that the risks of gaming complex rules for the 
export of pharmaceuticals was very real. This example suggests that 
where weaker actors can correct for imperfect information they 
should do so. As John Odell (2006: 1, 10) correctly observes, there are 
times in negotiations when negotiators have to operate using rules of 
thumb. But there are other occasions when they should not economize 
on obtaining information, especially where that information is reason- 
ably available. The investment of resources into finding out about the 
workability of any proposed Paragraph 6 solution would have repaid 
itself many times over, given what was at stake in the negotiation - the 
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structure of pharmaceutical export markets for poor people. A corol- 
lary of correcting for imperfect information is that weaker actors 
should not be drawn into deadlines and negotiating timetables (which 
in any case promote negotiating fatigue) until that information is 
obtained. 


Where a coalition of weak bargainers obtains a 
negotiating gain, it must have a strategy for countering 
forum shifting by a powerful losing coalition 

that is aimed at negotiating that gain away 


Forum shifting is a practice that has been utilized primarily by the US 
since the Second World War (Braithwaite and Drahos 2000: 29). 
Essentially it allows the US to increase its opportunities to play for a win 
by not confining the pursuit of its negotiating agenda to one interna- 
tional forum. Three basic strategies are involved. A negotiating agenda 
may be moved from one international organization to another, a negoti- 
ating agenda may be pursued in parallel in more than one international 
organization, or an international organization may be abandoned by 
the strong player. Forum shifting has been fundamental to the globaliza- 
tion of intellectual property rights. The US shifted its agenda on strong 
enforceable intellectual property rights from the World Intellectual 
Property Organization to the GATT during the 1980s. That move led to 
TRIPS. During the 1990s the US made little progress in the TRIPS 
Council on the issues that mattered to it. The US was sending impressive 
delegations of intellectual property experts to TRIPS Council meetings 
only to be confronted by developing country coalitions pushing issues 
related to health and biodiversity, issues that the US did not see as 
related to trade in intellectual property rights.? The US switched its 
negotiating agenda on intellectual property to FTAs. Since the FTA with 
Jordan in 2000 it has maintained an impressive track record of securing 
TRIPS plus standards through FTAs (Thomas 2005). 

One clear effect of these FTAs is to restrict the rights that a country 
would otherwise have had under TRIPS to protect public health by 
inserting in them provisions that delay the approval of generic drugs, 
require patent extensions, link drug approval to patent status, restrict 
compulsory licensing, prohibit parallel importation and expand 
patent protection.? Here we have a very clear case of successful forum 
shifting. The US would never have been able to obtain in the WTO the 
standards on intellectual property that it has in FTAs. 

From the point of view of the US the shift to a FTA has the effect of 
taking the target state out of an effective WTO coalition and reinstating 
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an inequality of bargaining power that existed before the coalition came 
into existence. Even if, as is usually the case, the economics of the FTA 
do not favor the weaker state (Freund 2003), the leaders from that 
weaker state may see political benefit in having a bilateral relationship 
with the world’s strongest state. Political leaders from a weak state may 
well be ready to give up hard-won negotiating gains in other fora as part 
of the price of securing a “special” relationship with the US. In this con- 
text it is worth recalling Robert Keohane’s (1969) insight of the “Al 
Capone alliance” between small and great powers. In this type of 
alliance, 


remaining a faithful ally protects one not against the mythical 
outside threat but rather against the great power ally itself, just 
as, by paying “protection money” to Capone’s gang in Chicago, 
businessmen protected themselves not against other gangs but 
against Capone’s own thugs. 


From the point of view of the strong state, forum shifting is all about 
cycling through fora to find one at a moment in time where its power 
is optimized and the advantages of negotiation for the weak are mini- 
mized. From the point of view of weak states, forum shifting poses a 
great danger because when the weak states make clear negotiating 
gains, as did developing countries with the Doha Declaration, a 
stronger actor may simply recontest that outcome in another forum. 
Forum shifting means that some negotiations are never really over. It 
also suggests that some negotiations are best studied longitudinally 
and as linked sequences rather than statically and as individual case 
studies. This is certainly the case for trade negotiations where in the 
last decade there has been an explosion in free trade negotiations 
(Crawford and Fiorentino 2005). 

Turning now to the question of what lesson to derive from the 
negotiations around access to medicines, it is important to bear in 
mind that this latest example of forum shifting by the US is part of a 
25-year pattern on intellectual property issues. Developing country 
responses to this pattern represent a record of failure. Developing 
country negotiators can point to individual successes like the Doha 
Declaration, but those successes are being undermined by the greater 
power and capability of the US, much as structural realist theory 
would predict. If an answer to this problem is to be found it lies in 
developing countries evolving superior kinds of organizational forms 
for the conduct of negotiations that have a clear longitudinal and spa- 
tial dimension. If it is efficient to hold the line on the globalization of 
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patent monopolies in Geneva in the WTO it is also efficient to do so 
back in the capitols in the context of a FTA. 

The possibility of developing states evolving a joint negotiating 
strategy to defeat the rent-seeking politics of intellectual property 
rights that is robust over time and place is, of course, no small chal- 
lenge. Nevertheless it is a challenge that developing countries must 
begin to address. The starting point is to focus on the differences in 
performance between coalitions and networks. For present purposes 
we can distinguish coalitions and networks by stipulating that the for- 
mer consist of governments that coordinate (Odell 2006: 1, 13) while 
the latter consist of nodal actors (whether state or non-state) that 
coordinate. Stating the distinction in this way we can say that the 
coalitionist in a negotiation places the emphasis on enrolling govern- 
ments while the networker looks more widely to enrolling nodal 
actors that can help the cause. 

Developing country coalitions in the WTO have tended to be tem- 
porary, informal, single issue groups with little emphasis on 
institutionalization beyond a single negotiation (Drahos 2003). 
Perhaps the best example of an institutionalized coalition that does 
not fit this generalization has been the Cairns Group on agriculture 
that was formed during the Uruguay Round of the GATT.” Site spe- 
cific and temporary coalitions are not a strong organizational form 
for dealing with negotiations in which a strong actor has the capacity 
to cycle that negotiating agenda through a number of fora. A coalition 
of weak actors that arises in one organization may, for a variety of 
reasons, simply not arise in another. Developing countries with lim- 
ited resources may simply concentrate their attention on the WTO 
and limit, for example, their participation in WIPO, or they may send 
different representatives to WIPO who may not coalesce in the same 
way on an issue in WIPO as their counterparts do in the WTO. 
Moreover, if the strong actor shifts to a bilateral negotiation the possi- 
bility of a coalition to oppose the strong actor is simply removed. 

All developing countries have, as the Doha Declaration demon- 
strated, strong interests in access to medicines. Coalitions have proven 
not to be a successful means of longitudinal coordination on this issue 
and have failed to counter the strategy of forum shifting. Developing 
states have to find ways of protecting negotiating gains on access to 
medicines across fora and across time. One way of achieving this kind 
of coordination is through an institutionalized network that has 
enrolled in it as many nodal actors as possible. The core of the net- 
work would be those states that were prepared to unite around the 
basic premise of the Doha Declaration. The network could start as a 
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Cairns-style, Health and Intellectual Property (HIP) group. As with 
the Cairns Group it would have a secretariat. The HIP group, how- 
ever, would place the emphasis on enrolling actors whether state or 
non-state to increase its capacity and power. For example, the strategy 
of framing, which was central to the success of developing countries in 
the Doha Declaration, requires the assistance of media savvy NGOs. 
More importantly and unlike the Cairns Group, the HIP group would 
operate as a network to coordinate the positions of its members across 
fora whenever the issue of public health and intellectual property was 
being negotiated (for example, in WIPO, WTO, WHO and FTAs). 
The goal would be to avoid defections by single states in any negotiat- 
ing context that end up compromising the goal of the overall group 
(for example, the FTA between Australia (a Cairns Group leader) and 
the US has probably undermined the goal of the Cairns Group in the 
WTO). Coalitions of weak actors that are site specific cannot prevent 
this kind of defection. By joining the HIP group, states would be sig- 
naling that they would only agree to intellectual property standards 
that did not compromise their right to protect public health. States 
that stayed out of the HIP group would have to account to various 
NGOs and ultimately their publics as to why they were staying out of 
a network designed to protect public health. 

The HIP network could remain a single issue network, just as the 
Cairns Group is a single issue group. This would help avoid the frag- 
mentation of the network. The goal of the network would be to enroll 
as many nodal actors as possible on the single issue of public health 
and intellectual property rights, with a view to isolating the propo- 
nents of stronger intellectual property protection at the expense of 
public health. Developing countries would simply agree that the issue 
of access to medicines was of such fundamental importance that they 
would develop a common bargaining strategy around it. A joint strat- 
egy of this kind would not prevent them from going their different 
ways on other issues such as services or government procurement. 
This limited joint form of bargaining would be a means of ensuring 
that any gains from negotiations over public health and intellectual 
property were realized rather than being recaptured over time by the 
US through a strategy of forum shifting. Irrespective of how develop- 
ing countries respond to forum shifting, the clear lesson from the 
access to medicines negotiations is that they must respond. In a trade 
world of perpetual negotiation and many fora the negotiating gains of 
the weak are fragile and may end up being taken away. 
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Conclusion 


Weak actors do make negotiating gains. The Doha Declaration is a 
case in point. However, before one can conclude much about the role 
of negotiation and the limits of structural power in the world one has 
to recognize that a strong state like the US will shift fora in order to 
recapture negotiating gains. The FTAs that the US has negotiated 
since the Doha Declaration are rapidly eroding the gains of the 
Declaration for developing countries. The experience of developing 
countries with the Doha Declaration is part of a deeper game of forum 
shifting around intellectual property that has been in play for at least 
25 years. It is only by studying negotiation in this area longitudinally, 
as a series of connected episodes, that we can gain a real understand- 
ing of the possibilities and limits of negotiation as a tool through 
which weak actors can make gains. Intellectual property is an area 
where structural power meets and usually trumps the negotiating 
coalitions and tactics of the weak. Depending on how one draws the 
boundaries of property around knowledge and information, US, 
European and Japanese multinationals will get richer or poorer. They 
would like to get richer. Developing countries also want to get richer. 
Intellectual property rights are all about transfers of wealth. 
Negotiations over them will not end any time soon. 

For weaker actors the lessons of the Doha Declaration are clear. 
They must have strategies for realizing the gains of negotiation, acting 
where they can on the basis of self-help and unilateral action. They 
have to avoid concessions that are encased in rule complexity. Most 
importantly, they have to find ways to develop a joint bargaining 
strategy on at least some intellectual property issues that will counter 
forum shifting by the US. The key to finding this strategy lies in 
exploring the possibilities offered by a world of networked gover- 
nance.*! Traditional coalition formation will be of little use to 
developing states in this regard. Instead they must escalate their net- 
working across time and place in order to protect precious negotiating 
gains made in one time and place. 


Notes 


1 See WT/MIN(01)/DEC/W/2, 14 November 2001. 

2 See Article 31(f). This condition does not apply where the compulsory 
license is issued as part of an anti-competitive remedy. See Article 31(k). 

3 Implementation of Paragraph 6 of the Doha Declaration on the TRIPS 
Agreement and Public Health, Decision of the General Council of 
30 August 2003, WT/L/540, 1 September 2003. 
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See, for example, MSF Comments on the Draft Chairman’s Statement of 
21 August '03, available at < http://www.accessmed-msf.org/prod/publi- 
cations.asp?scntid- 26820031712133&contenttype =PARA&> and Joint 
NGO Statement on TRIPS c Public Health, available at «http://www. 
oxfam.org.uk/what_we_do/issues/health/wtodeal_300803.htm>. 

Trade Agreements and Access to Medications Under the Bush 
Administration, United States House of Representatives, Committee on 
Government Reform-Minority Staff, Special Investigations Division, June 
2005, I. Available at: <www.reform.house.gov/min>. 

For an explanation of how the theory of the regulatory pyramid applies to 
US trade regulation as well as the theory of the nodally coordinated pyra- 
mid see Peter Drahos (2004). 

Only a small number of developing countries possess reverse engineering 
capabilities on an industrial scale. A study in 1992 by UNIDO pointed out 
that only five developing countries had innovative capabilities in the phar- 
maceutical sector (defined as the capability of producing new drugs by a 
process of reverse engineering). These countries were Argentina, China, 
India, Korea and Mexico (See Balance et al. 1992). Since the UNIDO 
study a number of developing countries have, as a result of the HIV/AIDS 
crisis, placed resources into the pharmaceutical sector and as a result have 
a much stronger sector. Brazil and Thailand are leaders in the manufac- 
ture of cheap anti-retroviral drugs. 

See generally, Musungu et al. (2004). 

For a detailed account of how these factors played out in the negotiation 
see Odell and Sell (2006: 85). 

Letter from C.L. Clemente, Senior Vice President — Corporate Affairs, 
Pfizer Inc to Joseph Papovich, Deputy Assistant US Trade Representative 
for Intellectual Property, 7 June 1994. 

For an explanation as to why CPTech, MSF, Oxfam and Health Action 
International preferred an Article 30 solution see *Letter from CPTech, 
Oxfam, MSF and HAI to WTO Delegates regarding 16 December 2002 
Chairman’s Text for “solution” to Paragraph 6 of the Doha Declaration 
on TRIPS and Public Health’. Available at: <http://www.accessmed- 
msf.org/prod/publications.asp?scntid-61200311112558ccontenttype-PA 
RA&>. 

In economic terms the state granting the concession also wins, but this is 
not how it is seen in the world of trade negotiators. See Finger (2005). 
For example, Article 31(3) (b) of the Vienna Convention on the Law of 
Treaties 1969 states that “any subsequent practice in the application of 
the treaty which establishes the agreement of the parties regarding its 
interpretation” shall be taken into account. 

For an argument for simpler rules see Epstein (1995). 

(With Tom Faunce and David Henry) Discovery Grant from the 
Australian Research Council, ‘The Impact of International Trade 
Agreements on the Regulation and Provision of Medicines in Australia’. 
See Federal Trade Commission (2002). For an account of the gaming of 
aspects of Canadian patent regulations from the perspective of the 
Canadian generic industry see Hore (2004). 

See the press release by the WTO, Decision removes final obstacle to cheap 
drug imports, Press/350/Rev.1. Available at «http://www.wto.org/english/ 
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news e/pres03 e/pr350 e.htm». See also Statement of the US Trade 
Representative Robert B. Zoellick on TRIPS and Access to Medicines, 30 
August 2003. Available at «http://www.ustr.gov/Document, Library/Press 
Releases/2003/  August/Statement of US Trade Representative Robert | 
B Zoellick on, TRIPS access to medicines.html». The Pharmaceutical 
Research and Manufacturers of America also viewed the Paragraph 6 solu- 
tion as positive and welcomed its codification. See its press release of 6 
December 2005. Available at <http://www.phrma.org/news_room/press_ 
releases/phrma_ welcomes trips and public health, agreement/». 

18 Interview in USTR's Office, Geneva, 2001. 

19 See Trade Agreements and Access to Medications Under the Bush 
Administration, United States House of Representatives, Committee on 
Government Reform-Minority Staff, Special Investigations Division, June 
2005, I. Available at: <www.reform.house.gov/min>. 

20 The Cairns Group was formed in 1986 and continues as a group in the 
WTO. See «http://www. cairnsgroup.org/milestones.html». 

21 On the possibilities in general for developing countries see Drahos (2004) 
and Braithwaite (2004). 
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5 Services 


The importance of further 
liberalization for business 
and economic development 
in the region! 


Christopher Findlay and 
Alexandra Sidorenko 


Introduction 


Developing countries have considerable interests in export markets 
for services and they stand to gain significantly from reform of their 
own services sectors. Despite these interests, and the complementari- 
ties between developed and developing countries in these markets, 
negotiations in the WTO on services are proceeding only slowly. 
Partly this is due to the two-way linkages across broad negotiating 
areas, particularly the linkage with the agricultural negotiations. Our 
interest in this chapter, however, is restricted to aspects of the services 
negotiations themselves, developing country interests in commitments 
in those sectors, and the ways in which those commitments contribute 
to economic and business development. This includes especially the 
use of those commitments to support unilateral domestic reform 
which is not directly connected to offers of market access made by 
trading partners. 

The next section provides a brief overview of the main character- 
istics of world trade in services. We then review the links between 
trade and development, with special attention to studies of the 
effects of services liberalization. These general points are illustrated 
by reference to a number of sectoral case studies, and by remarks 
about the effects of the liberalization of the movement of labor, a 
key interest of developing countries. We then review the current 
state of the WTO negotiations and conclude with some remarks on 
options for their acceleration and on regional interests in those 
options. 
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World trade in services 


World services exports grew from about 17 percent of world total 
trade in 1987 to 20 percent of total trade in 2003.7 The growth rate of 
goods and services exports for high, middle and low income countries 
has persistently outpaced income growth: according to the World 
Bank, average annual growth rate of GNP over 1965-98 was 3.2 per- 
cent for the world, 5.9 percent for the low-income countries, 3.7 
percent for the middle-income countries and 3.0 percent for the high- 
income countries. Corresponding growth rates of exports are 5.7 
percent, 7.0 percent, 6.1 percent and 5.7 percent. 

Services are more important components of high-income economies: 
the share of services in GDP ranges from 46 percent in LDCs to 54 per- 
cent in middle-income countries, 59 percent in upper-middle-income 
countries, and 71 percent in high-income countries according to the 
World Bank definitions (see Figure 5.1). Developed countries are also 
the largest exporters and importers of services (Tables 5.1 and 5.2). 
The share of services trade attributed to the developing countries is 
small. A significant number of the international services transactions 
are linked to movement of people, or its substitute (in some cases) 
involving cross-border transactions: the share of developing countries 
in cross-border exports of services has been fluctuating between 22 
percent and 23 percent over 1998-2003 (see Figure 5.2). At the same 
time, the share of services in total exports has dwindled from 17.5 per- 
cent in 1998 to 14.5 percent in 2003 on average among the developing 
countries, and from 21.3 percent to 15.9 percent in the LDCs (Figure 
5.3). Some services export areas are of more interest to developing 
countries as export markets, including maritime transport, tourism, 
health services, and construction services (Nielson and Taglioni 2004). 


Trade and development 


A positive link between trade liberalization and economic growth has 
been established in trade literature. Statistical work finds a positive 
relationship between income per capita and the ratio of trade to the 
GDP; yet the trade share itself may be endogenous and the direction 
of causality may not be in one direction (Helpman 1988; Rodrik 
1995a). Adding measures of countries’ trade openness also does not 
rectify the problem, for countries with more liberal trade policy may 
also have free-market domestic policies, as well as stable fiscal and 
monetary policies in place, which in turn would explain their higher 
level of income (Sala-I-Martin 1991: 368-78). A gravity model of 
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Figure 5.1 Share of services in GDP versus GDP per capita, 1999-2003 


Source: World Development Indicators database: 2002 and 2003 values for High Income 
and World aggregates are not available, plotted at 2001 level 
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Figure 5.2 The developing countries’ share in world total export of services, 
1980-2003 


Source: UNCTAD 
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Figure 5.3 Export of services as percentage of country's total trade, 1980-2003 


trade demonstrates that geographic location is one of the determi- 
nants of volumes of bilateral trade (Linnemann 1966; Frankel 1997). 
Nevertheless, the generally accepted wisdom is that a quantitatively 
large and robust positive effect exists between trade and income 
(Frankel and Romer 1999). 

Growth in trade through trade liberalization has been found to 
induce a significant increase in productivity (Frankel and Romer 
1999). Pressure on domestic industries by competing imports stimu- 
lates technological innovations and increased productivity. The 
significant contribution of trade openness to productivity gains and its 
impact on the risk premium attached to the country is another effect 
to be taken into account (Stoeckel et al. (1999). The major gains to 
the developing countries from trade liberalization accrue, according to 
Dornbusch (1992), through the following channels: 


improved allocative efficiency; 

access to superior technology and intermediate inputs; 
greater variety of goods; 

advantages of economies of scale and scope; 

increased domestic competition; and 

creation of growth externalities through knowledge transfers. 
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Table 5.1 Top 20 exporters of commercial services, 2000 ($US million) 





Rank Country Total Transport Travel Other 
services services 
1 United States 296,347 50,490 97,944 147,913 
2 United Kingdom 119,542 19,058 21,769 78,715 
3 Germany 83,095 19,955 18,555 44,586 
4 France 80,917 18,546 30,981 31,390 
5 Japan 69,238 25,599 3,373 40,267 
6 Italy 56,556 9,291 27,493 19,772 
7 Spain 53,540 7,843 30,979 14,718 
8 Belgium- 
Luxembourg 49,789 10,665 7,447 31,676 
9 Netherlands 49,318 16,786 7,197 25,335 
10 Canada 40,230 7,539 10,778 21,912 
11 China, 
Hong Kong SAR 38,736 12,772 5,906 20,057 
12 Austria 31,342 4,354 9,998 16,990 
13 Korea, Republic of 30,534 13,687 6,834 10,012 
14 China 30,431 3,671 16,231 10,529 
15 Singapore 29,099 11,879 5,202 12,017 
16 Switzerland 28,881 4,538 7,777 16,566 
17 Denmark 24,107 14,232 4,058 5,817 
18 Turkey 20,429 2,955 7,636 9,838 
19 Luxembourg 20,301 1,331 1,686 17,283 
20 Sweden 20,252 4,359 4,064 11,829 


Source: UNCTAD 


Studies of the benefits of reform generally show large, but varying, 
values. The OECD estimated that welfare benefits of full implementa- 
tion of Uruguay Round commitments would exceed US$200 billion. 
According to the GTAP model (Hertel 1997), cutting the level of pro- 
tection in agriculture, manufacturing and services in half would 
deliver an annual gain to the world economy of over US$400 billion. 
Full elimination of all barriers would produce an annual gain to the 
global economy of $US750 billion (DFAT 1999). Modeling work by 
the Australian Productivity Commission found that the net benefit to 
the world as a whole from elimination of all post-Uruguay Round 
barriers to trade in goods and services is in excess of US$260 billion, 
with half of this gain (US$130 billion) resulting from removal of 
impediments to trade in services (Dee and Hanslow 2000). 
Trade-related reforms alone may not produce significant benefits 
without institutional capacity, including enforceable property rights, 
commercial codes and bankruptcy rules as well as sound corporate 
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Table 5.2 Top 20 importers of commercial services, 2000 ($US million) 





Rank Country Total Transport Travel Other 
services services 
1 United States 224,908 65,699 67,043 92,166 
2 Germany 137,253 25,541 52,824 58,889 
3 Japan 116,864 35,096 31,884 49,883 
4 United Kingdom 99,134 24,132 38,262 36,740 
5 France 61,044 17,979 17,906 25,159 
6 Italy 55,601 13,140 15,685 26,776 
7 . Netherlands 51,337 12,886 12,191 26,260 
8 Canada 44,118 9,373 12,438 22,308 
9 Belgium- 
Luxembourg 41,868 8,386 10,182 23,300 
10 China 36,031 10,396 13,114 12,521 
11 Korea, Republic of 33,381 11,048 7,132 15,201 
12 Spain 31,283 8,172 5,476 17,636 
13 Ireland 313272 2,627 2,525 26,121 
14 Austria 29,653 2,995 8,463 18,195 
15 Singapore 26,938 12,478 4,547 9,913 
16 China, 
Taiwan Province of — 26,647 6,247 8,107 12,293 
17 Saudi Arabia 25,262 2,247 - 23,015 
18 China, 
Hong Kong SAR 24,584 6,241 12,502 5,841 
19 Sweden 23,440 3,640 8,048 11,752 
20 Denmark 21,488 11,021 5,101 5,366 


Source: UNCTAD. 


and public governance. Nevertheless, trade reforms and economic lib- 
eralization may help create a demand for the development of such 
institutions. These institutional questions are of special importance in 
services. Winters (2004) summarizes empirical evidence on the rela- 
tionship between trade liberalization and growth and concludes that 
in general, liberalization induces at least transitory but possibly also a 
longer-term increase in growth. A large component of this effect is 
caused by increased productivity, but other factors such as regulatory 
institutions, property rights and investment regimes, transparency and 
anti-corruption measures, and human capital development play an 
important role. Santos-Paulino (2005) surveys the literature on trade 
liberalization and economic performance in developing countries. 
Availability of cheaper intermediate service inputs through the 
inter-industry input-output relations and the total factor productivity 
(TFP) growth through import-embodied technology transfer produce 
welfare gains to developing countries in the modeling analysis by 
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Robinson et al. (2002) using a CGE with transport (international 
shipping) costs. Konan and Maskus (2004) find large gains from ser- 
vices trade liberalization using CGE model of Tunisia’s economy, with 
benefits accruing more evenly across factors than in the goods liberal- 
ization scenario, and with smaller adjustment costs. Modeling results 
for Egypt demonstrate that liberalization of services trade through 
foreign investment (commercial presence) is responsible for the largest 
share in estimated welfare gains (Konan and Kim 2004). Romer 
(1994) points out that trade restrictions result in the reduced supply of 
intermediate goods to an economy with an infra-marginal effect on 
productivity. The argument can be extended to services such as those 
provided in the infrastructure, communications and financial sectors. 
Dollar and Kraay (2004) find that globalizing developing countries 
that have implemented trade liberalization reform by reducing tariff 
barriers in the 1980s are enjoying higher per capita growth rates 
decades later and are catching up with the developed economies. 
Developing countries that failed to open up to trade are lagging 
behind. Absolute poverty levels in the globalizing countries have also 
reduced, supporting the evidence for the pro-poor economic growth 
through trade liberalization. 

The Australian Productivity Commission (using the multi-region 
FTAP model which includes foreign investment) found that com- 
pletely liberalizing trade in telecommunications and financial services 
would increase world real gross national product (GNP) by 0.2 per- 
cent. The global gains from removing barriers to trade in these sectors 
come from three sources: improvements in the allocation of resources, 
increased returns to the world stock of capital, and increased product 
variety. In essence, imposing a barrier to trade of any kind distorts pri- 
mary factor markets, generating a “rent” (a mark-up of price over 
opportunity cost) to the incumbent and a “tax” on local capital users. 
Liberalizing trade in financial services is estimated to increase world 
GNP by 0.1 percent, with an additional 0.1 percent GNP gain stem- 
ming from the liberalization of telecommunications (Verikios and 
Zhang 2003; Verikios and Zhang 2004). 

Whalley (2004) provides a critical review of the current body of 
literature on quantifying welfare effects of the services trade liberal- 
ization, including the problems associated with constructing 
measures of trade restrictiveness and modeling methodology. He con- 
cludes that liberalization of foreign establishment and the movement 
of people are of the greatest importance to developing countries: “If 
service trade liberalization is a surrogate for improved functioning of 
global factor markers in which more capital flows to developing 
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countries and more labor flows from them, developing countries 
could benefit in a major way” (p. 1250). 

Nielson and Taglioni (2004) review the major studies of the effect 
of barriers to trade and investment in services. They point out the dif- 
ferences between types of barriers to trade, which can be rent creating 
and/or cost creating. Some impediments to trade and investment have 
the effect of limiting competition and raising prices, thereby adding to 
the profits of incumbent producers. Liberalizing these measures may 
create efficiency gains but would also lead to relatively large transfers 
between producers and consumers. Other impediments have the effect 
of adding to costs, and liberalizing those measures can provide gains 
to both incumbent producers and downstream consumers. Welfare 
gains from this reform will also be significant. These distinctions sug- 
gest the political economy of managing reform will differ between 
types of impediments. 

A number of studies have attempted to assess the extent and impact 
of impediments between economies and across sectors. In their review 
of these studies Nielson and Taglioni conclude that: 


e on average, developing countries have more restrictive barriers 
than developed economies; 
those economies are expected to gain more from liberalization; and 
the estimates are that gains from services liberalization are of the 
order of five times those of the gains from goods liberalization. 


There is however considerable variation in the estimates of these gains, 
reflecting the methodology used to estimate the scale of the impedi- 
ments and the nature of their effects (rent vs. cost creating). The gains 
from reform are even greater when capital mobility and options for 
foreign direct investment are made explicit, and when the likely imper- 
fectly competitive nature of services markets is recognized. Further 
comment is offered below on studies which focus on Mode 4 delivery. 
The key point however from this review of studies is the following: 


for most countries, including many developing countries, export- 
related gains from services liberalisation are neither the only nor 
the largest basis of expected gains. A large portion of benefits 
from services liberalisation derive, not from seeking better market 
access abroad, but from the increased competitiveness and effi- 
ciency of the domestic market. 

(Nielson and Taglioni 2004: abstract) 
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Thus the greater gains are available not from removal of barriers to 
exports or establishment in foreign markets, but from domestic 
reform in ways which do not simply remove impediments to foreign 
entry but which remove impediments to entry by all firms (foreign or 
domestic) and which create more competitive markets. 


Sectoral case studies 


The following sections report case studies of the effects of restrictions 
in banking, telecommunications and health services, and also examine 
some of the key issues involved in the liberalization of restrictions on 
the movement of people. 


Banking and financial services 


Financial contracts are crucial in facilitating the settlement of trade and 
distributing resources efficiently across time and space. Risk manage- 
ment and liquidity are very important to the smooth functioning of 
financial markets. The ability to access, process and use financial infor- 
mation more efficiently benefits providers of financial services, allowing 
them to respond faster and expand the range of products and services 
they can offer. Market access allowed to foreign service providers cre- 
ates extra competition in the market and leads to technology transfer. 

Mattoo (1999) examines patterns of market access commitments in 
financial services (banking and direct insurance) made under the 
General Agreement on Trade in Services (GATS) negotiations (the FSA 
1997 package of commitments). The developing economies of Asia 
and Latin America appeared to be lagging behind in liberalization of 
their financial sector compared to the Eastern European and African 
participants. The degree of financial sector protection in developing 
countries exceeds that in the developed countries as demonstrated in 
Figure 5.4. Murinde and Ryan (2003) provide further discussion of 
the African banking sector performance in view of the potential entry 
of foreign service providers due to the market liberalization commit- 
ments made under GATS. Analyzing the pattern of commitments in 
banking services, Harms et al. (2003) find that agricultural and textile 
exporters have scheduled fewer market access measures in banking 
services, raising the question of whether services negotiations are 
being used as a bargaining chip by developing countries with strong 
export interests in the protected markets of developed members. 

Dee and Nguyen-Hong (2003) reports an index of restrictions to for- 
eign entry into banking; the index provides a measure of discrimination 
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against foreign entrants embedded in the non-prudential domestic regu- 
lations and rules. Economies with more liberal market access provisions 
for foreign service providers are statistically associated with higher GNP 
per capita (Figure 5.5).4 

Trade liberalization measures including market access commitments 
have to be coordinated with the state of development of domestic reg- 
ulatory framework, with sequencing of reform and liberalization 
measures becoming an important issue. An empirical study by Fink et 
al. (2003), encompassing 86 geographically dispersed developing coun- 
tries, has found that the gains from the simultaneous privatization and 
introduction of competition regulation in the telecommunications mar- 
ket are higher than those resulting from privatization followed by 
competition policy reform. Effective competition policies implemented 
in domestic markets are essential to ensure that liberalization of mar- 
ket access does not result in foreign service providers capturing 
monopoly rents and impeding entry of other players. 

Restrictive public policy measures are not the only impediments to 
international trade in services. Private business practices in the mar- 
kets exempt from application of the national competition laws (such 
as maritime transport conferences) result in higher prices to the con- 
sumer. Fink e£ al. (2002b) demonstrate that restrictive business 
practices have a stronger effect on international shipping prices than 
public policies, and propose a set of measures to bring maritime ship- 
ping cartels under the umbrella of domestic competition law and of 
strengthening multilateral disciplines using GATS Article IX. 
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Figure 5.4 Financial services liberalization indices based on GATS FSA 1997 
commitments 


Source: Mattoo (1999) 
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Figure 5.5 Banking foreign restrictiveness indices and GNP per capita at PPP 
prices, 1996 (US$) 


Source: Dee and Nguyen-Hong (2003: 78-105), based on McGuire and Schuele 
(2000: 201-14) 


Telecommunications and transport 


Infrastructure services such as telecommunications and financial ser- 
vices are intermediate inputs into production of all other goods and 
services. Availability of cheap and efficient financial and telecommu- 
nications services has also been demonstrated to facilitate 
international trade. 

Fink et al. (2002a) estimate a gravity model which includes 
telecommunications costs and find that international variations in 
communications costs influence bilateral trade flows, with the larger 
impact on differentiated products whose production uses telecommu- 
nications services more intensively than the production of 
homogeneous products. Fink et al. (2001) analyze the state of 
telecommunications reform in Asia and find evidence for a slow uni- 
lateral liberalization process since the adoption of the Reference Paper 
on basic telecommunications. Their econometric analysis confirms 
that telecommunications reform (including privatization, competition 
and regulation) yields higher market outcomes such as fixed lines pen- 
etration, service quality and labor productivity. The authors 
conjecture that to stimulate further liberalization of the sector in the 
region, there must be other members with significant interest in 
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telecommunications willing to make concessions in other sectors of 
export interest to the developing countries, such as agriculture, tex- 
tiles and movement of individual service providers. 

Findlay et al. (2005: 111-44) have examined actual policy scores in 
the telecommunications sector for Asia-Pacific Economic Cooperation 
(APEC) economies and found that actual policies have improved over 
1998-2002 in a number of East Asian countries, including Thailand, 
China, South Korea and Singapore. Even so, a significant number of 
ASEAN economies (those in the lower left quadrant of Figure 5.6) 
show a less than average degree of openness of their telecommunica- 
tions market, and have made only limited unilateral progress over the 
period 1998-2002. 

Benefits of trade openness in sectors such as transport and distribu- 
tion have been analyzed by Robinson et al. (2002) using a CGE model 
with transport costs (international shipping), Fink et al. (2002b) and 
Findlay and Fink (2005). Figure 5.7 demonstrates that developing 
countries are lagging behind in making market access commitments in 
transport and distribution sectors, with the significant exception of 
maritime transport. 


Health services 


Developing countries have recognized their cost advantage in provid- 
ing health care services to the ageing population of the developed 
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Figure 5.6 Telecommunications policy liberalization and the rate of 
liberalization, 1998-2002 
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Figure 5.7 Number of WTO members scheduling transport and distribution 
services 


Source: Findlay and Fink (2005) 


countries. ASEAN member economies have included healthcare as 
one of the priority sectors for advanced integration. Competitive cost 
structures, the availability of a skilled medical workforce, technologi- 
cal advancement along with the natural endowments, geographical 
position and cultural links all create a comparative advantage for sev- 
eral ASEAN economies to export health services. 

The costs and benefits of liberalization of trade in health services 
are outlined in Sidorenko and Findlay (2003) and Sidorenko (2003: 
276-323). Notwithstanding the high level of protection of the health- 
care sector in most of the developed countries and the high share of 
publicly provided services in the total mix, developing countries have 
scheduled even fewer liberalizing commitments in several healthcare- 
related sectors, especially in those granting market access to foreign 
medical professionals and nurses (see Figure 5.8). Where some com- 
mitments are made, however, their depth is limited. 


Movement of natural persons (Mode 4) 


International mobility of workers has increased dramatically over 
the recent decades, including both unskilled and skilled workers. A 
large share of this flow represents unregulated (illegal) migration 
between neighboring countries, but there is also a growing mobility 
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Figure 5.8 GATS commitments in health services: market access 


Source: Sidorenko (2003: 286) 


of professional skilled labor (see OECD 2001; OECD 2002a; OECD 
2003). Demographic shifts and the ageing of populations in devel- 
oped countries has created domestic labor market imbalances and 
an increased demand for foreign labor. 

There are potentially large benefits to both sending and receiving 
countries resulting from the increased mobility of workers. Gains to 
sending countries include remittances. Receiving countries benefit from 
satisfaction of the otherwise unfilled demand for certain types of skills. 

Within East Asia, there has been a significant increase in cross-border 
flows of labor over the past two decades. Demand for skilled labor has 
also increased in countries such as Japan, South Korea, Taiwan, 
Singapore and Malaysia as they have advanced in the development of 
knowledge-based economies. It has been estimated that temporary 
skilled migrants accounted for up to a quarter of all higher level work- 
ers in Singapore, and around 5-10 percent in Malaysia and Thailand in 
recent years (Manning and Bhatnagar 2004). Regional opportunities to 
further facilitate mobility of professional services providers in ASEAN 
are further examined in Manning and Sidorenko (2005). Economic 
importance of international mobility of labor for ASEAN countries is 
illustrated by the growing share of workers’ remittances in GDP of the 
labor-exporting members such as the Philippines and Cambodia (see 
Table 5.3). At the same time, countries such as the Philippines and India 
are taking advantage of their skilled English-speaking workforce 
endowment, and export the “IT-enabled services” including computer 
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Table 5.3 Workers’ remittances as percentage of GDP, selected ASEAN 
countries, 1995-2001 


Country Workers’ remittances as % of GDP 





1995 1996 1997 1998 1999 2000 2001 





Cambodia 0.35 0.34 0.35 2.38 2.49 3.05 3.31 
Indonesia 0.32 0.35 0.34 1.01 0.79 0.79 0.74 
Lao 

People’s Dem. Rep. 1.24 242 2.34 3.89 0.04 0.04 0.04 
Malaysia 0.13 0.16 0.19 0.26 0.41 0.38 0.42 
Myanmar 0.36 0.51 0.57 0.50 0.38 0.25 0.23 
Philippines 7.23 5.88 8.26 7.87 9.08 8.18 8.56 
Thailand 1.01 0.99 1.10 1.27 1.19 1.38 1.09 


Source: UNCTAD, June 2005 


related services and business process outsourcing such as call centers, 
medical prescription services, payment systems and financial processing 
(Mattoo and Wunsch-Vincent 2004). 

Winters et al. (2003) estimate that an increase in inflow of tempo- 
rary skilled and unskilled foreign workers from developing countries 
(equal to 3 percent of the developed countries’ total workforce) would 
generate an additional US$156 billion per annum in world welfare 
(equivalent to an 0.6 percent of the world GNP). The gains will be 
shared between developed and developing countries, with most of the 
gains attributed to the liberalization of restrictions on unskilled rather 
than skilled labor. 

The contribution of skilled professional migration and overseas grad- 
uate students to the US knowledge economy has been evaluated in 
Chellaraj et al. (2005). The authors found strong positive impact of the 
number of foreign graduate students and skilled migrants on the num- 
ber of patent applications, patents awarded to the US universities and 
other non-university entities. Amin and Mattoo (2005) in a game-theo- 
retical model find that Pareto improvement can be realized not through 
more liberal commitments by host countries to allow temporary entry, 
but rather to enable host countries to commit to repatriation. If the 
source country undertakes obligations such as pre-movement screening 
of temporary migrants, facilitation of their return and commitments to 
combat illegal migration, the joint outcome may correct the current 
problem of too little temporary and too much permanent migration. 

Major impediments to movement of natural persons are: lack of 
transparency in entry requirements and procedures; complicated visa 
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application process; lack of recognition of previous training, qualifi- 
cations and degrees; and labor market (economic needs) tests 
(Chanda 2001). 

Chaudhuri et al. (2004) assess the current state of GATS commit- 
ments on Mode 4 and propose a framework for negotiating further 
liberalization of movement of natural persons. Concerns such as cul- 
tural identity, the drain on public resources and problems of 
assimilation are not nearly as relevant to the increased mobility of 
professionals as they are for unskilled foreign labor. What really wor- 
ries policy-makers, preventing them from making any binding 
commitments under Mode 4, are issues of national security and diffi- 
culties in enforcing temporariness. If temporary workforce shortages 
filled by recruiting foreign labor correct themselves and the temporary 
entrants change their status to permanent in the interim, a new labor 
market imbalance is created, with longer-term costs such as the need 
to re-train those temporarily unemployed. Chaudhuri et al. (2004) 
proposed a model schedule on Mode 4 commitments based on broad 
horizontal commitments and supplemented by deeper sectoral com- 
mitments where possible. The schedule is supplemented by a 
Reference Paper that formulates measures to improve transparency in 
temporary entry requirements and procedures, and minimum disci- 
plines for domestic regulation under Article VI:4 (qualification 
requirements and procedures, technical standards and licensing 
requirements). The proposal seeks the extension of current GATS 
commitments on Mode 4 to go beyond the categories linked to com- 
mercial presence (such as intra-company transferees, managers and 
specialists) and include individual service providers and contractual 
service suppliers. 


Services in regional agreements 


Liberalization of trade in services may advance in a unilateral, pluri- 
lateral or multilateral way. The major argument against a preferential 
trade agreement (PTA) as opposed to multilateral liberalization is its 
trade creation versus trade diversion effects. The relative welfare 
effects of the PTA depend on the relative magnitude of these effects. 
Apart from the trade creation and trade diversion phenomena, there is 
also, as a rule, some redistribution of the revenue within the newly 
created preferential trade area, with its winners and losers. The aggre- 
gate effect of the PTA on the total welfare thus is ambiguous, 
depending on the particular conditions? To yield unambiguous wel- 
fare gains, the PTA must involve those sectors in which the partner 
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economy is the sole source of imports. In such a situation, there will 
be no trade diversion effect, and no associated welfare losses. Even if 
this is the case, multilateral liberalization will always provide even 
larger gains. The mercantilist rationale used to justify regional and 
multilateral bargaining over reduction of tariffs and non-tariff barri- 
ers in goods trade does not extend immediately to services trade, as 
pointed out in Dee and Sidorenko (2005: 200-26). Several levels of 
product differentiation (by economy, firm and even individual con- 
sumer) are inherent in services. This high differentiation of services 
along with the regulatory nature of barriers to their international 
tradability weakens the case for preferential liberalization and favors 
non-preferential and unilateral measures. 

The potential liberalizing effect of the regional trade arrangement 
depends on the breadth of coverage and on the structure of the agree- 
ment. This is especially the case for services liberalization. One will 
often find a gap between the actual levels of policy openness/restric- 
tions, and the level legally bound in the agreement. The legal structure 
of the agreement itself may be more or less liberalizing, depending on 
whether a negative or a positive list approach is used. The schedules of 
country-specific commitments in the ASEAN Free Trade Area (AFTA) 
follow the GATS and are built upon the positive list approach. The 
schedule of commitments in the North American Free Trade 
Agreement (NAFTA) and the Australia New Zealand Closer 
Economic Relations Trade Agreement (CER), to the contrary, is con- 
structed by the negative list approach. Although the negative list 
approach is usually preferred on liberalization grounds, there are a 
number of difficulties associated with compiling negative lists and a 
permanent exclusion of sensitive sectors (Sauvé 2000: 72-85). 

Most of the modeling studies confirm that the benefits of multilat- 
eral liberalization exceed those resulting from the regional 
liberalization. The benefits are very significant: for example, the FTAP 
model used by the Australian Productivity Commission demonstrated 
the net benefit to the world as awhole from elimination of all post- 
Uruguay Round trade barriers to be in excess of US$260 billion. Half 
of this gain (US$130 billion) comes from liberalization of services 
trade. Liberalization of agriculture contributes US$50 billion in bene- 
fits, with the remaining gain of US$80 billion attributed to 
manufactured goods (Dee and Hanslow 2000). 

Dee and Gali (2003) provide an ex-post evaluation of 18 recent 
PTAs (traditional and new-age) on merchandise trade and investment, 
and find the evidence of trade diversion exceeding trade creation in all 
but six cases. The non-(goods)trade provisions of PTAs (in particular, 
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those related to investment and services), are estimated to produce a 
more positive effect. The authors conclude that real progress may be 
achieved if regional negotiations are used to advance negotiations on 
investment, services, competition policy and government procure- 
ment, and the outcomes extended on a non-preferential basis. 
Stephenson (2002) examines recent regional agreements in services 
involving developing countries (including the ASEAN Framework 
Agreement on Services (AFAS), the Common Market of the South 
(MERCOSUR), NAFTA, and the Caribbean Community and 
Common Market (CARICOM)) and finds that such agreements may 
yield significantly higher degrees of market openness for member ser- 
vice providers. The challenge is to translate these achievements into 
the progress in the multilateral setting as well. 

Some regional fora have undertaken their own steps in advancing 
Mode 4 liberalization. The ASEAN Framework Agreement on 
Services (AFAS) signed in December 1995 was conceived as a GATS- 
plus agreement. The ultimate objective is to achieve the free flow of 
services between the ASEAN member economies before 2020. By June 
2005, four packages of commitments on the liberalization of services 
trade were concluded resulting from three rounds of negotiations 
under AFAS. Assessing achievements in liberalization of Mode 4, 
Manning and Sidorenko (2005) find that those are mostly at the level 
of the GATS, and the development of meaningful liberalizing mea- 
sures has been slow. Among the priority sectors for advanced 
liberalization are “e-ASEAN” and healthcare services. The Roadmap 
for Integration of e-ASEAN Sector scheduled (Article XIV) and the 
Roadmap for Integration of Healthcare Services (Article XTX) both 
envisage facilitation of professional mobility in these sectors. 


Doha round negotiations 


Recommendations to developing countries on the most beneficial way 
to advance GATS negotiations formulated in Mattoo (2000) remain 
relevant. They include eliminating restrictions to market access 
through improved Article XVI commitments, liberalization of 
Mode 4, developing pro-competitive principles for network sectors 
following the telecommunications Reference Paper, development of 
disciplines for domestic regulation, and other rule-making objectives 
(safeguards, government procurement and subsidies). 

With the mandate to enter the negotiations no later than 1 January 
2000, most of the WTO members failed to meet the initial agreed 
deadline of 30 March 2003 to submit their services offers. By 
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February 2005, only 47 offers were received, 37 by developing coun- 
tries, representing 71 members (the EU offer counted as representing 
25 member states). A new deadline of 31 May 2005 was proposed to 
submit improved services offers. Based on the report by the Chairman 
to the Trade Negotiations Committee WTO (2005), the total number 
of initial offers by 1 July 2005 was 68 representing 92 members. Some 
24 developing countries’ offers remained outstanding, and if the 
LDCs (31) are added, there were 55 initial services offers still out- 
standing in this round of negotiations. Two ASEAN LDC members 
(Cambodia and Myanmar) had failed to submit an initial offer. 

The Chairman was disappointed with the quality of the submitted 
offers, with majority failing to provide any significant improvement. 
The average number of commitments as offered at that time would 
improve from 51 to 57. Less than half scheduled commitments in dis- 
tribution, postal and courier services, or road transport, or offered 
improved horizontal commitments under Mode 4. Sectoral analysis of 
the initial offers is represented in Figure 5.9. Overall, there was a 
much smaller liberalization offered by developing countries in all sec- 
tors but health services (included in 17 percent of all developing 
countries’ offers), and an equal reticence in making market-opening 
commitments in audiovisual services (10 percent of both developed 
and developing members offered any commitments in this area). 
Sectors in which commitments show the most liberalizing activity 
included financial services, computer and related services, telecommu- 
nications and other business services. 

The common assessment of these offers is that they offered little 
more than “standstill commitments,” and in the case of some devel- 
oping countries, including in ASEAN, are not even committing those 
countries to policies which are already in place. This situation 
prompted discussion of how more meaningful offers can be prompted 
from WTO members, and more specifically how “meaningful” might 
be measured. The extent of sectoral coverage (either the absolute 
number of sectors or the percentage of heretofore-uncommitted sec- 
tors) of the offers made (even with reservations) was one indicator 
which was under discussion." Some members proposed that scores be 
applied to commitments.? Others suggested that the benchmarking 
approach would facilitate linkages with other negotiations, particu- 
larly in agriculture. 

As a consequence of this debate, it was agreed that the bilateral 
process of negotiation within the WTO was not working. At the 
Hong Kong WTO Ministerial meeting in December 2005, Ministers 
agreed to adopt a plurilateral approach. This approach would not be 
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mandatory; however, the expectation was that addressees of plurilat- 
eral requests were asked to “consider” them. The GATS specifies that 
services liberalization “shall be advanced” in round through bilat- 
eral, plurilateral and multilateral negotiations but the plurilateral 
approach had not been used before. Collective requests on specific 
sectors were to be submitted by the end of February 2006, with 


revised offers of commitments to be submitted by 31 July. 
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Small groups then formed around a number of sectors and col- 
lective requests were drawn up. These requests were supposed to be 
confidential but some were leaked and made available on the web- 
site of the US Coalition of Services Industries.? The US CSI has also 
produced a table showing the sectoral coverage (more than 20 top- 
ics) of the plurilateral negotiations, the chairs of each group as well 
as the demandeurs and the “target group." Only the process of 
negotiation is plurilateral, and not the result. All commitments 
made as a result of these negotiations would be applied without dis- 
crimination. There is also the understanding in these plurilateral 
negotiations that if a WTO member asks for a commitment from 
another member then it is also willing to make that commitment 
itself (if it has not already done so). More recent reports (July 2006) 
were that these plurilateral negotiations we're at a “standstill” 
because of the lack of progress in agricultural and non-agricultural 
market access. Then on 24 July 2006, the whole negotiating round 
was suspended without any clear indication of when it would 
recommence, mainly as a result of divisions among members on the 
agricultural negotiations. 

Progress in services negotiations had been made on the treatment 
of domestic regulation, and some suggested it was the *only area of 
the services talks which (had) been showing concrete progress" 
(Bridges Weekly Trade News Digest 2006). These negotiations refer 
to domestic regulatory measures such as licensing and technical stan- 
dards. A draft text prepared at the end of June 2006 proposed to 
make disciplines on these regulations applicable to all services sectors 
in which a member had made a binding commitment. However, fur- 
ther negotiation would have been required since the paper presents 
options for the application of disciplines. Members were also 
reported to differ in their priorities in these negotiations. The US put 
more weight on transparency and preferred sector-specific rather 
than horizontal disciplines which may be *too general." The EU was 
more concerned with disciplines on licensing. Developing countries 
were divided, some stressing the “right to regulate” and others the 
value of horizontal disciplines. A third group put more weight on 
regulation affecting Mode 4. 


Next steps 


The research shows that the significant gains for developing coun- 
tries are associated with domestic reform of the impediments to 
competition that affect both foreign and domestic suppliers. Reforms 
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of this type create larger gains than those which remove impediments 
to foreign entry. Even in those cases, larger gains are available from 
commitments which are made multilaterally. With the Doha round 
suspended, attention may shift to bilateral negotiation. However, 
Dee’s (2005) conclusion is that there may be a few areas where PTAs 
can supplement a domestic regulatory reform program, and because 
they tend to be preferential they also divert the efforts of reform 
away from the areas where the large gains are available. 

In this context, what is the value of commitments in the WTO 
process? It has much to offer to support domestic reform. Findlay 
and Fink (2005), drawing on Mattoo (2002: 280-9), suggest the fol- 
lowing: 


First ... an international agreement may provide an opportunity 
for domestic service providers to secure access to export markets 
(and the) market access opportunities that trading partners might 
provide as part of a package of commitments may be sufficient to 
shift the balance in the domestic policymaking process to support 
reform at home. 

Second, a trade commitment can add to the credibility of the 
policy change .... A trade agreement has the potential to add 
value, as commitments are binding under international law — 
including those to be applied at a future date. If the policy change 
is not made, trading partners have recourse to dispute settlement 
and may impose trade sanctions. 

Third, trade agreements may offer a forum for regulatory 
cooperation. Such cooperation can ... underpin market-opening 
commitments by assuring traders and investors that liberal mar- 
ket access will not be impaired by the imposition of regulatory 
barriers, (establish) regulatory principles that governments 
promise to fulfil, ... aid the harmonisation of regulatory standards 
and promote recognition of foreign regulations in order to open 
markets to international competition. 


To this list could be added the contribution of commitments to the 
transparency of policy-making processes. Commitments also oblige 
members to apply the GATS principles of domestic regulation in the 
relevant sectors. 

Developing countries have export market interests in services, 
which add to the contribution of these negotiations, but their main 
value is through their support for domestic reform. Success in that 
respect therefore requires the statement of a development plan, 
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which includes an assessment of the priority areas for domestic 
reform (that is, an assessment of sectors in which restrictions on 
entry are relatively high and whose removal would create significant 
welfare gains), and the derivation of negotiating positions from that 
development plan. 

Given these contributions of international commitments, Findlay 
and Fink (2005) identify some activities that might support the nego- 
tiations when they resume. This includes further work to identify 
gains from exchange of commitments either within sectors (perhaps 
across modes) or across sectors. They also stress the value of putting 
reform programs together with capacity building. On the latter they 
suggest that: 


Developing countries, for example, may be cautious to commit to 
greater market opening in transport and distribution, fearing their 
regulatory systems are ill prepared for the additional complexities 
of international competition. ... Commitments by developed 
countries to technical assistance and international enforcement of 
competition law could be explicitly linked to developing coun- 
tries’ market opening commitments. 


To this list might be added the production of model schedules of com- 
mitments (freight logistics is an example of a sector where a group of 
WTO members have developed a model for others to follow). There is 
also the scope for all WTO members to at least bind current policy, 
which will add to the transparency of their policies and provide reas- 
surance to trading partners, including those considering establishment 
as the best mode of supply. 

Findlay and Fink (2005) observe that implementation of these steps 
requires careful preparation and coordination among different min- 
istries (a feature of service sector impediments is the number of 
agencies involved in the administration of the various elements) and 
with the private sector (see OECD 2002b). It is valuable therefore, 
they suggest, to establish procedures and institutional arrangements 
for consultation within government and with a range of private sector 
interests: the latter should include not just import competing firms but 
also those with export interests and those who are significant con- 
sumers of services. 
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Notes 


1 An earlier version of this chapter appeared in UN ESCAP ‘Delivering on the 
WTO Round: A High Level Government-Business Dialogue’, Studies in 
Trade and Investment, No. 56, UN, New York 2005 (ST/ESCAP/2393). 
UNCTAD online database, accessed July 2005. 

Rodrik (1995b: 2925-82) provides a review of literature on this subject. 

The index was based on policy information up to 31 December 1997, 

hence most of the recent unilateral liberalization activities in the financial 

sector have not been reflected in the calculations. 

5 See Panagariya (2000) for an excellent discussion of the theory of preferen- 
tial trade liberalization and its welfare implications. 

6 ASEAN Framework Agreement for the Integration of Priority Sectors, 
Vientiane, 29 November 2004. 

7 In a speech before the Coalition of Service Industries, St Regis Hotel, 
Washington on 20 September 2005, USTR Portman said that the US would 
seek “high quality commitments from key developing countries” in finan- 
cial services, telecommunications, computer-related services, express 
delivery, distribution and energy services. He mentioned that “unrestricted 
direct investment and unlimited supply of cross border services” were listed 
as elements of the “quality” of commitments. 

8 More details of these proposals and the plurilateral agreements are 
reported in Bridges Weekly Trade News Digest (2005). Proponents of the 
benchmarking approach include the EU, Australia, Korea, New Zealand, 
Taiwan and Switzerland. 

9 See <http://www.uscsi.org/wto/crequests.htm>. The table referred to in the 
next sentence is available at <http://www.uscsi.org/publications/papers/col- 
lective/Table.pdf>. 
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6 The future of 
Singapore issues 


Pradeep S. Mehta and Nitya Nanda 


Introduction 


The controversial Singapore issues supposedly played an important 
role in the collapse of the Cancun Ministerial of the WTO. Many 
believe that the Ministerial failed because the EU insisted on com- 
mencing negotiations on these issues while most developing countries 
were equally opposed to this agenda item. There are others who of 
course feel that the real intention of the EU was to balance progress 
on agriculture subsidies and hence they linked it to these issues, in par- 
ticular investments (Jonquiéres 2003). 

Developing countries, in general, were against the inclusion of new 
issues at the WTO. The Singapore issues, namely trade and invest- 
ment together with trade and competition policy, were launched at 
Singapore, hence the prefix. They came about as part of the built-in 
agenda under Article 9 of the Trade-Related Investment Measures 
(TRIMS) agreement (WTO 2002), but even during the run up to the 
Singapore Ministerial the developing world had voiced their opposi- 
tion to any such broadening of trade negotiations. Ultimately, the 
Ministerial Declaration adopted the Singapore issues as study pro- 
grams rather than as a negotiating project. At the same time, a study 
process was also launched on trade facilitation and transparency in 
government procurement. While trade facilitation was not a particu- 
larly difficult issue for developing countries, government procurement 
was largely a plurilateral issue and developing countries were puzzled 
by its inclusion but buckled under pressure and the assurance that 
only a study was being proposed and that, too, was limited to trans- 
parency of government purchase programs. 

These issues got a boost at the Doha Ministerial Meeting when the 
Declaration noted that negotiations on modalities will be launched 
soon (WTO 2001). This was the pound of flesh for Europe, which 
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agreed to eliminate all export subsidies on farm goods. However, the 
agreement did not cover production subsidies or tariffs. 

At Cancun, most developing countries felt that any further obliga- 
tions at the multilateral level meant additional expenditure on structural 
adjustment and enforcement mechanisms to meet such obligations. 
Developed countries, as usual, promised technical and financial assis- 
tance but developing countries remained suspicious as to whether the 
promised assistance would be forthcoming and suspected that the oblig- 
ations would, in the end, become millstones around their necks. 

Let us examine how the Singapore issues came up on the WTO 
plate. Despite strong resistance from most developing countries, the 
EU successfully pushed for their inclusion in the Singapore Ministerial 
Declaration, leading to the establishment of working groups to ana- 
lyze issues related to investment, competition policy and transparency 
in government procurement, directing the Council for Trade in Goods 
to “undertake exploratory and analytical work [...] on the simplifica- 
tion of trade procedures in order to assess the scope for WTO rules in 
this area.” 

At the Doha Ministerial, as stated above, further progress was 
made on these issues as the case for a multilateral agreement on them 
was recognized in the Doha Declaration. At Cancun, the Chair of the 
Ministerial Conference, Mexican Foreign Minister Luis Ernesto 
Derbez, abruptly ended the meeting in view of the sharply differing 
positions among many WTO members. Following Cancun, after a 
series of informal “green room”-style consultations, a breakthrough 
was achieved in the General Council on October 21, 2003, where 
members indicated some willingness to continue Doha round talks in 
Geneva on a number of key areas - including the Singapore issues. 

In the following months, informal meetings at the Heads of 
Delegation level discussed other approaches to the Singapore issues. 
One was a plurilateral approach to investment. This was proposed by 
the EU, but again rejected by several developing countries (DCs). A 
willingness to discuss trade facilitation emerged by the first week of 
December 2003 as Bangladesh, on behalf of the least-developed coun- 
try (LDC) group and supported by 15 other developing countries, 
including China and India, submitted a communication on the 
Singapore issues requesting that investment, competition and trans- 
parency in government procurement be dropped.! This showed their 
willingness to discuss trade facilitation only. 

The debate remained largely unchanged until April 2004, when a 
*core-group" of developing countries and LDCs said they were pre- 
pared to discuss trade facilitation, but only for the purpose of 
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clarifying substantive modalities for negotiations. In addition to insist- 
ing that negotiations must be based on “explicit consensus,” the 
conditionality imposed in the Doha Declaration, they called for the 
remaining Singapore issues to be dropped altogether from the WTO 
work program, and expressed a desire to see prior movement in issues 
such as agriculture before starting discussions on trade facilitation. 
Finally, in the July Package (2004), WTO Members agreed on the 
basis of “explicit consensus” in the General Council to formally 
launch negotiations on trade facilitation, while dropping the more 
contentious issues of investment, competition policy, and trans- 
parency in government procurement from the Doha Work Program. 
Given this background, it is indeed good news for developing coun- 
tries that three of the Singapore issues have now been dropped, at 
least for the time being. However, these issues remain on the WTO 
agenda and as such may be revived in the future. How should devel- 
oping countries respond to such an eventuality? Let us briefly look 
into each of the issues from the perspective of developing countries. 


Trade and investment 


Even during the Uruguay Round (UR) trade negotiations, developed 
countries advanced the idea of framing multilateral rules to further 
liberalize the foreign investment regime. Developing countries were 
opposed to any such idea, primarily because they were unwilling to 
embark on multilateral negotiations on investment under the GATT, 
which was essentially devoted to trade relations. Eventually, develop- 
ing countries agreed to negotiate on four clusters of 
investment-related matters. The four agreements under the auspices of 
GATT that relate to investment issues are: 


Trade Related Investment Measures (TRIMs) 

General Agreement on Trade in Services (GATS) 

Trade Related Aspects of Intellectual Property Right (TRIPS) 
Agreement on Subsidies and Countervailing Measures (ASCM) 


TRIMs deals explicitly and exclusively with “negative investment 
measures,” issues such as local content requirement, export balancing, 
etc. The agreement on TRIPS also has a bearing on foreign direct 
investment (FDI) matters in that the definition of these rights and the 
adherence to the international standards and procedures constitutes 
part of the framework within which foreign investment takes place. 
The GATS relates to FDI matters as it recognizes the establishment of 
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a local company, either as a subsidiary or a joint venture, by a foreign 
service provider as a mode of trade in services. With respect to ASCM, 
certain investment incentives lie within the definition of a subsidy and 
as such are prohibited. 

The demand for a comprehensive investment agreement was 
revived at the Singapore Ministerial Conference of the WTO. Many 
developing countries were not convinced, as there was no evidence 
that an international investment agreement would increase investment 
flows to developing countries. Empirical studies have shown that FDI 
inflows are largely driven by “gravity factors,” like market size, 
income levels, extent of urbanization, geographical and cultural prox- 
imity with major source countries, and the quality of infrastructure. 
Likewise, evidence shows that policy factors, that a multilateral agree- 
ment would try to control, play a relatively minor role (Correa and 
Kumar 2003). 

Overall, the multilateral framework under the WTO included 
many of the provisions that exporters of capital from the developed 
countries have been demanding. Hence, it was anticipated that in the 
post-UR era there would be significant increases in the flow of FDI to 
developing countries. However, investment flows to developing coun- 
tries have actually declined as a proportion to total FDI since the 
establishment of the WTO (see Table 6.1). The share of developing 
countries in the global FDI inflow, however, increased once again in 
2001, not because they performed better but because the developed 
countries were adversely affected by the global slowdown in the after- 
math of September 11. 


Table 6.1 International FDI flows, 1996-2003 (in US$ billions) 
Host region 1996 1997 1998 1999 2000 2001 2002 2003 





Developed 220 275 481 636 1,005 503 490 367 
countries (58.2) (58.2) (70.7) (73.5) (82.3) (68.4) (72.2) (65.5 


Developing 145 179 179 208 240 205 158 172 
countries (38.4) (37.8) (26.4) (24.0) (15.9) (27.9) (23.3) (30.7 


Economies 13 19 20 21 25 27 31 21 
in transition (3.4) (4.0) (2.9 (2.5) (1.8) (03.7) (4.5) (3.8 
Total 378 473 680 865 1271 735 679 560 





(100) (100) (100) (100) (100) (100) (100) (100 


Source: World Investment Report (various editions), UNCTAD 


Note 
Figures in parentheses are percentages of total 
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Developing countries remain unconvinced about the existing 
investment-related provisions in the WTO and they fear that the pro- 
posed agreement on investment will further limit the scope for 
domestic control of transnational corporations (TNCs) without any 
balancing measures, particularly in the context of least developed 
countries (LDCs), whose economic might is much weaker than that of 
many transnational corporations. The agreement would tie the hands 
of governments trying to channel investment flows according to their 
national development strategies. There is also a concern that WTO 
rules might effectively give foreign investors preferential treatment rel- 
ative to national investors, if the rules are modeled on the pattern of 
the investment provisions in the North American Free Trade 
Agreement (NAFTA). 

Developing countries also point out that the UN initiatives to estab- 
lish standards of behavior for TNCs, particularly the Code of Conduct 
that should have been adopted, was aborted in 1992 under pressure 
from developed countries, especially the US. Ironically, developed 
countries, so inclined to impose trade sanctions on grounds of labor 
and environmental standards, walk the other way when developing 
countries demand responsible behavior from their TNCs. Proponents 
of an investment agreement have shown no inclination to include 
either investors’ behavior or home country obligations in the proposed 
agreement. This amply shows that the basic objective of an investment 
agreement is not to promote development but to ensure unrestricted 
freedom for their TNCs to operate in developing countries without 
providing any safeguards against misuse of that freedom. 

Another counterargument is that while a multilateral agreement on 
investment deals with mobility of capital, one factor of production, 
the mood of rich countries to respond equally enthusiastically to 
another factor of production, i.e. mobility of labor, under Mode 4 of 
the GATS is absent. Many DC members of the WTO have been 
demanding a better deal on Mode 4.2 Moreover, most countries, 
besides unilaterally liberalizing their policy environment, are going 
out of their way to provide incentives to foreign investors leading to 
the “race to bottom” situation. Thus, if there is one reason for going 
for a multilateral agreement on investment, it is possibly to check the 
“incentive war.” However, it is unlikely that this will be addressed in 
any WTO agreement. 

It is noteworthy in this context that a multilateral agreement on 
investment (MAI) was attempted at the OECD. It was launched in 
1995, somewhat in parallel to discussions at the WTO. One of its goals 
was to ensure that DCs bring their investment laws in line with the 
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MAI. However, DCs were not involved in the negotiations, except five 
countries that sat in on the negotiations as “observers.” Discussions on 
the MAI faltered on the issue of rights to entry and establishment. In 
the negotiations, France clashed with the US over opening up its terri- 
tory to the American audio-visual industry on grounds that it would 
harm France’s cultural and linguistic heritage. The negotiations pro- 
ceeded in quite a tense manner and the agreement died in 1999 when 
France pulled the plug after four year of negotiations. It is quite strange 
that when the MAI could not be adopted by OECD members, which 
are a relatively homogenous group, a similar agreement was attempted 
at the WTO where membership is much more diverse (Mehta and 
Nanda 2004). More importantly, it was done at the behest of the EU, 
of which France is a powerful member. 


Competition policy 


Competition policy is now widely recognized as a useful instrument to 
promote development in a market-oriented economy. Moreover, the 
international dimensions of regulatory challenges are becoming more 
prominent day by day. As developing countries liberalize their trade 
and investment regimes, inflow of foreign products and companies 
creates new challenges. While governments regulate domestic markets 
through various micro measures including a competition regime, there 
is hardly any mechanism for regulating the international market. 
Stronger nations are able tackle this problem to some extent through 
extra-territorial application of their domestic competition laws, but 
weaker nations are denied that possibility. Therefore, there are some 
prima facie arguments to suggest that a multilateral discipline will be 
beneficial to the weaker nations. 

Little wonder that during the UR of negotiations, the demand for 
multilateral rules on restrictive business practices was first mooted by 
developing countries. However, it is surprising to note that the devel- 
oping countries, which once promoted the idea of converting the 
UNCTAD Set (the Set of Multilaterally Agreed Equitable Principles 
and Rules for the Control of Restrictive Business Practices) to a bind- 
ing instrument, are now not so enthusiastic about the idea of a 
multilateral competition framework within the WTO. Their skepti- 
cism is not without reason. 

Developing countries have seen the approach of both the EU and 
Japan on the issue of competition policy at the WTO as a “market 
access” push only. In response to such criticism, the EU has shifted its 
focus from market access to hardcore cartels. However, this shift is 
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nothing but a change in rhetoric. There has been no change on the 
ground and the proposed elements for a competition agreement remain 
much the same. Their strong emphasis on non-discrimination as one of 
the core principles clearly shows that there has not been any shift in 
their market access agenda. In fact, just a few days before the Cancun 
Ministerial, in an article in the Wall Street Journal, Pascal Lamy, then 
EU Commissioner for Trade, acknowledged that all the new issues 
were essential to “give effect to market opening” (Lamy 2003). 

Although the proposed WTO agreement is expected to cover only 
hardcore cartels, the principle of non-discrimination would apply on 
all other provisions should a country have them. International cartels 
are indeed quite harmful to developing countries. But this has just been 
used as a ploy to thrust a competition agreement on them. There is no 
clarity as to how such an agreement will help developing countries to 
protect themselves from hardcore cartels. The solution offered in this 
regard is “voluntary cooperation,” which is envisaged to work only on 
a bilateral basis. However, one may wonder how the WTO could act as 
a forum for promoting cooperation, given that it has been functioning 
as a dispute settlement body that adopts an adversarial approach.’ 

It has also been argued that competition per se will not necessarily 
ensure efficient outcomes, nor is it necessarily the case that competi- 
tion-reducing agreements between firms are welfare reducing 
(Hoekman and Mavroidis 2003). It is also very often argued that a 
maximal degree of competition is not optimal and in an ideal situation 
there should be a judicial mix of cooperation and competition by 
firms as has been found by Amsden and Singh (1994), especially in the 
context of Japanese industrial development. 

It is also a matter of concern that a ban on hardcore cartels would 
mean that import cartels will have to be disbanded while there will be 
no effective mechanism to deal with export cartels and international 
cartels, as that would require cooperation and strong action by devel- 
oped countries. Paradoxically, proponents have tried to sell their 
proposal as development-friendly by highlighting the harm caused to 
developing countries by international cartels. Import cartels, on the 
other hand, may be welfare-enhancing if they are formed primarily to 
get a better bargain from foreign exporters. 

An effective and successful cooperative arrangement can be possi- 
ble only when there is enough mutual trust and goodwill among the 
parties involved. However, at the WTO, it appears that one group of 
countries is adamant on forcing an agreement on another. Moreover, 
there is not much experience of cooperation on competition, espe- 
cially among developing countries. Although a few developing 
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countries like Brazil, Chile and South Africa have entered into such 
agreements recently, there is no evidence that they have gained much 
from these agreements. Even within the developed world, interna- 
tional cooperation has worked mainly on merger control rather than 
in tackling cartels. In that too, there have been substantial disagree- 
ments. The EU and the US have a cooperation agreement, but their 
approaches to the same mergers have been quite different, as for 
example, the GE-Honeywell and the Boeing-McDonnel Douglas 
merger cases. 

It is widely recognized that the issues related to competition policy 
and law are quite complex so much so that even some of the developed 
countries do not have adequate capacity in this regard (Mavroidis and 
Neven 2001). Obviously, developing countries with no or very limited 
expertise have reasons to be apprehensive about negotiating on this 
issue in a form like the WTO where the stakes are very high. 

However, considering the fact that there are good reasons to have a 
multilateral framework on competition policy, a brand new organiza- 
tion dedicated solely to competition issues under the auspices of the 
UN will perhaps be the most suitable. The new agency can combine 
the principles and structures of WIPO and Interpol and similar multi- 
lateral bodies rather than those of the WTO (Mehta et al. 2005). 


Trade facilitation 


It is widely believed that there is considerable merit in trade facilita- 
tion measures. The losses that businesses suffer through delays at 
borders and complicated and unnecessary documentation require- 
ments are estimated to exceed, in many cases, the costs of tariffs. 
About a decade ago, it was estimated by UNCTAD that trade facilita- 
tion measures could save more than $150 billion a year (UNCTAD 
1994). In a recent estimate, the benefits of improved trade facilitation 
on the basis of the assumption that the below-average countries are 
able to achieve halfway up to the global average in terms of trade 
facilitation standards will involve an increase in trade among 75 
major countries worth about $377 billion (Wilson et al. 2004). This, 
however, is an overestimate as it includes several areas of infrastruc- 
ture that will not come under any possible agreement on trade 
facilitation at the WTO. 

It may also be the case that developing-country traders are more 
constrained than their developed-country counterparts because of 
unnecessary hindrances. Since developing-country traders are rela- 
tively small in size and also export or import in smaller consignments, 
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they find the cost of documentation etc. disproportionately high, as 
such costs are very often fixed and do not vary with the size of the 
consignment (Nanda 2003). 

However, it is also felt that trade facilitation measures would place 
a substantial financial burden on developing countries much beyond 
any perceived benefit. Even if benefits outweigh costs, it is widely 
believed that the development payoff might be greater if those 
resources were spent elsewhere. For example, to create a custom 
clearance infrastructure that will be as efficient as that of Singapore, 
even in small developing countries, the amount of money required 
may well be in excess of $100 million.* In many small countries, this 
figure is much higher than the money government spends on educa- 
tion. Moreover, considering that the share of developing countries in 
world trade is just about 30 percent,’ an overwhelming proportion of 
the estimated benefits of $150 billion would accrue to developed 
countries, while developing countries would bear a huge proportion 
of the costs. 

The costs of doing business in developing countries are much 
higher primarily because of inefficient institutions. However, most 
developing countries operate on tight budget constraints and a bind- 
ing commitment on trade facilitation could lead to a 
disproportionate diversion of limited resources from other vital needs 
to customs administration. This could create a situation where 
domestic businesses would incur the costs of compliance, which 
would arguably be much higher than the costs that their foreign 
counterparts would bear in similar situations. Thus, trade facilitation 
may effectively mean that foreign players would get more than 
national treatment, with adverse consequences for domestic business. 
Moreover, if trade facilitation measures result from a binding WTO 
commitment, rather than from a domestic demand, issues of interest 
to importers (foreign exporters) might take precedence over those of 
interest to domestic exporters. Once again, foreign players will get 
more than national treatment (Nanda 2003). 

Developed countries expect customs-clearance systems in develop- 
ing countries to be as efficient as their own. However, considering the 
huge productivity gaps, this is hardly feasible. Some people have raised 
another important question. If a party found that its consignment took 
three days instead of two to get customs clearance in a country, would 
it drag the country concerned to the WTO? There is no ready answer, 
but if this happened the WTO Dispute Settlement Mechanism would 
come under severe strain. It has been proposed that there will be a cut- 
off clause in relation to dispute settlement on trade facilitation matters, 
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meaning that cases relating to small consignments will not be brought 
to the dispute settlement panel (Shin 2001). But nobody knows what 
the cut-off point might be. If the cut-off point is set at a high level, the 
agreement will benefit only developed-country traders and developing 
countries may not be eligible to bring their complaints to the WTO 
owing to their smaller consignments. 

Some international organizations are already involved in trade facil- 
itation initiatives. In the context of discussions on trade facilitation at 
the WTO, the work being done by the World Customs Organization 
(WCO) seems to be most relevant. WCO's Kyoto Convention provides 
the regulatory framework for trade facilitation. Proponents of the 
adoption of the Kyoto Convention at the WTO argue that a multilat- 
eral agreement already exists. In reality, there are only ten contracting 
parties that have ratified or acceded to the Convention and six con- 
tracting parties that have signed it as of January 2003 (Lucenti 2003). 
However, it is also astounding to note that some of the proponents of a 
trade facilitation agreement at the WTO have shown total disregard 
for the WCO Kyoto Convention but now argue for adopting the 
Kyoto-Convention standards at the WTO (Nanda 2003). 

The advocates of trade facilitation often argue that customs hin- 
drances affect the exporters as well and hence better trade facilitation 
will boost exports of developing countries. However, looked at from a 
broader perspective, bad trade facilitation is just a minor obstacle to 
growth in exports, compared to several supply-side constraints and 
market access problems in developed countries (Mendis 2004). 


Government procurement 


Transparency in government procurement is indeed a requirement 
for development, and hence no one is opposed to it as such. 
However, some developing countries believe that the issue is better 
left with national governments to take appropriate action. It is 
widely believed that a multilateral agreement may be the first step to 
push a market access agenda, otherwise why would they be so keen 
on it when it does not seem to benefit them? That this will help only 
the developing countries by promoting good governance has raised 
suspicion about the actual motive. Even though the Doha 
Declaration emphasized that negotiations should be limited only to 
transparency aspects and should not restrict the scope for countries 
to give preferences to domestic goods and suppliers, developing 
countries remain suspicious. 
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Their distrust is not without reason. If one looks at the existing 
plurilateral agreement on government procurement (GPA) at the 
WTO that came into force on January 1, 1996, one can see that it is 
not only about transparency; it goes much beyond that. Governments 
are required to apply the principle of national treatment to goods and 
services, and suppliers of other parties to the GPA, and to abide by the 
most-favored-nation (MFN) rule, which prohibits discrimination 
among goods, services, and suppliers of other parties. In terms of ser- 
vices, of course, GPA takes a GATS-type positive list approach and 
only those services listed in the annexes are covered by the agreement 
(Evenett 2002). 

Thus if the proponents are to be believed, then the proposed mul- 
tilateral agreement has to be fundamentally different from the 
existing plurilateral agreement, as non-discrimination (national 
treatment and MEN) lies at the core of it. It is not clear what will 
happen to the existing GPA if a multilateral agreement is signed. 
Obviously, developing countries suspect that the ultimate aim of the 
multilateral agreement is to establish a framework similar to the 
existing plurilateral GPA. 

Adhering to an internationally set standard of transparency may 
become a costly affair for many developing countries. This is because 
making information on procurement available to a wide range of peo- 
ple will involve substantial costs, especially when small developing 
countries engage in not-so-big procurements. Transparency itself can 
have market access implications as well, by making information avail- 
able to foreign suppliers unless they are barred from the procurement 
bids (Evenett and Hoekman 2004). 

Moreover, as many developing countries have argued, if trans- 
parency in government procurement does not have anything to do 
with market access as claimed by its proponents, then it has no trade 
implication either. If it has no trade implications, then why should 
such an agreement be negotiated at the WTO? The WTO is there to 
promote trade and not to promote good governance in developing 
countries; there are other intergovernmental organizations devoted to 
this cause. The question remains unanswered. 


Current state of affairs 


As the other Singapore issues have been kept out of the Doha Work 
Program of the WTO, discussions are taking place only on trade facil- 
itation. In terms of trade facilitation, the Singapore and Doha 
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Ministerials as well as the July Package have mandated that GATT 
Articles V, VIII, and X be considered for future multilateral negotia- 
tions. Annex D of the July Package that deals with trade facilitation 
states that the negotiations “shall aim to clarify and improve relevant 
aspects of Articles V, VIII and X of the GATT 1994 with a view to fur- 
ther expediting the movement, release and clearance of goods, 
including goods in transit.” 

Article V relates to “freedom of transit” for goods from another 
member, and states that all charges imposed on goods in transit must 
be “reasonable.” Article VIII covers the fees and formalities connected 
with the importation and exportation of goods and says that these 
must be about equal to the cost of the services rendered, so that they 
do not constitute a form of indirect protection. It also calls for reduc- 
ing the number and diversity of such fees. Article X relates to the 
publication and administration of trade regulations, that is, measures 
to ensure transparency, and requires all trade regulations to be clearly 
published and fairly administered. 

In the post-July negotiations, WTO members have agreed to deal 
first with the clarification and improvement of the three articles men- 
tioned in the July Package. Prior to the Cancun Ministerial 
Conference the proposals on trade facilitation were, by and large, 
made by developed countries. As most developing countries were 
opposed to negotiations on trade facilitation, they were not keen on 
discussing the issue at the WTO. 

Proposals on Article V were made by three members, namely the 
European Union, Korea, and Canada. Proposals regarding Article VIII 
were made by Canada, Colombia, the European Union, Hong Kong, 
Japan, Korea, and the United States. Members that submitted propos- 
als on Article X include the European Union, Japan, Korea, Canada 
and the United States. Some of the international organizations men- 
tioned in the July Package mandate have already presented their work 
and findings on trade facilitation to members. 

As expected, since the inconclusive Cancun Ministerial and until 
the July Package was agreed in 2004, there were no substantive pro- 
posals on the issue. However, after the July Package, particularly since 
the beginning of 2005, there has been a flurry of submissions to the 
Negotiating Group on Trade Facilitation, many of them coming from 
developing countries. A closer look at the new submissions, however, 
reveals that the boundaries of proposals have already been defined by 
the submissions made before Cancun. The new submissions by and 
large provide clarifications or share experiences or suggest capacity 
building and technical assistance measures rather than suggesting 
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rules. Some, of course, have suggested some ideas on special and dif- 
ferential treatment for developing countries. 

Meanwhile, even though the EU has been the key driver in bringing 
the Singapore issues into the WTO arena, the US has been more active 
in pushing these in the international law arena, particularly through 
bilateral trade agreements. The FTAs negotiated between Australia and 
Singapore, Australia and the US, and the US FTAs with Chile, Central 
American countries, Jordan, Singapore and Australia all have provi- 
sions related to Singapore issues in varying measures. Moreover, the US 
has signed a Trade and Investment Framework Agreement (TIFA) with 
several countries which also have some related provisions, particularly 
related to investment. Needless to say, most bilateral investment 
treaties (BITs) signed between several countries, especially those of US- 
type have provisions that could be included in the proposed WTO 
agreement on investment. Citing this experience, the US has argued 
that developing countries should not have much difficulty in accepting 
additional obligations under a trade facilitation agreement. 

The EU, however, has been pushing hard for including Singapore 
issues in Economic Partnership Agreements (EPAs) with ACP coun- 
tries. The ACP group, comprising 77 countries from African, 
Caribbean and Pacific regions, was more vocal in opposing Singapore 
issues at the WTO in the Cancun Ministerial. Despite this, the EU has 
proposed that all four Singapore issues, which they term as “develop- 
ment issues”® be included in EPAs on a non-discriminatory basis. 
There is of course little reason to believe that ACP concerns with 
WTO negotiations on the Singapore issues are any less apparent in 
negotiating them with the EU. Thus, it would not be easy for the EU 
to get these issues included in EPAs, except probably trade facilitation 
on which negotiations are already underway at the WTO.’ However, 
if the EU succeeds, then a large group of developing countries will 
come under a binding international agreement on Singapore issues, 
the implications of which could be far reaching. 


In lieu of conclusion 


As we have seen before, even though many developing countries 
consider an agreement on trade facilitation as harmless, in reality it 
may not be so. If the agreement tries to facilitate trade by harmoniz- 
ing documentation requirements and by avoiding complicated and 
unnecessary requirements, then developing countries may not 
object. However, if it is to ensure some standards and make some 
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commitment on faster customs clearance that will require huge 
investment, then developing countries need to be worried. 

As examined before, agreement on the three Singapore issues will 
impose huge costs for developing countries and the benefits are at best 
uncertain. The costs of their inability to fulfill their commitment 
under such potential agreements would also be very high as they may 
face trade sanctions at any time. In the July Package, of course, the 
technical assistance and capacity building provisions are going to be 
more binding in the proposed trade facilitation agreement than they 
are elsewhere, and if developing and least-developed countries do not 
receive the additional support and assistance they will not have to ful- 
fill the commitments. However, it is not yet known what will be the 
benchmark for such assistance, i.e. how much assistance would be 
considered to be sufficient. Another issue is what would be the mode 
of assistance (grants or loans) and their effectiveness including the 
issues of conditionalities. 

Most developing countries are not yet prepared to fulfill their com- 
mitments already made in the Uruguay Round. For example, the 
obligations under TRIPS would be difficult to implement as most 
developing countries do not have the required enforcement mecha- 
nisms. They have a limited police force. If they have to spend a lot of 
energy in protecting intellectual property rights (IPR), they might not 
be able perform many other duties that they are required to do, and 
which demand a greater priority. Enforcing IPR in a developed coun- 
try is not a problem as with their much higher income their people can 
pay the royalty charged by the IPR holders. However, in developing 
countries, people find it difficult to pay, which leads to violation of 
IPR laws. 

Developing countries, therefore, should be careful in signing an 
agreement on trade facilitation. It may, however, be noted that negoti- 
ating at the WTO is not like walking on a one-way street. Developing 
countries may sign an agreement on trade facilitation even if the net 
benefits are negative, provided the concessions received in other areas, 
especially in agriculture, far outweigh the expected costs. 

This has implications for the future of other Singapore issues as 
well. Though the other Singapore issues have not been included in the 
current round of negotiations, they have neither been explicitly 
dropped from the WTO agenda. Thus, the possibility of their returning 
to the negotiating table at a future date cannot be ruled out. If the EU 
makes substantial liberalization of agriculture under the current round 
of negotiations, then they would lose the bargaining chip of further 
agricultural trade liberalization to push for the Singapore issues once 
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again, unless something new emerges. The future of the Singapore 
issues will thus largely depend upon what happens in agriculture in the 
current round of negotiations. However, inclusion of these issues in 
several bilateral and regional trade agreements may gradually make 
these issues more acceptable to developing countries even at the WTO. 


Notes 


1 Joint Communication from Bangladesh (on behalf of the LDC Group), 
Botswana, China, Cuba, Egypt, India, Indonesia, Kenya, Malaysia, 
Nigeria, Philippines, Tanzania, Uganda, Venezuela, Zambia and 
Zimbabwe, December 12 2003 (WT/GC/W/522). 

2 See, for example, ‘Proposed Liberalization of Mode 4 Under GATS 
Negotiations’, Communication from Argentina, Bolivia, Chile, The 
People’s Republic of China, Colombia, Dominican Republic, Egypt, 
Guatemala, India, Mexico, Pakistan, Peru, Philippines and Thailand to the 
Council for Trade in Services of the WTO, July 3 2003 (TN/S/W/14). 

3 A procedural approach, such as in the Anglo-American legal system, 
involving active and unhindered parties contesting with each other to put 
forth a case before an independent decision-maker. 

4 According to an estimate by Finger and Schuler (2000) the minimum costs 
of customs reforms alone will be about US$40 million in most developing 
countries. 

5 This includes the share of countries like South Korea, Taiwan and Hong 
Kong who can now be considered as developed countries. 

6 Many termed the Doha Work Program that came out of the Doha 
Ministerial as the Doha Development Agenda (DDA) due to its inclusion of 
the issues such as TRIPS and Public Health; WTO rules (anti-dumping and 
subsidies); agriculture; implementation problems; trade, debt, finance and 
trade, and transfer of technology, etc. Taking its cue from this, the EU has 
termed Singapore issues as development issues as well. Critics, however, 
have been skeptical about the development-friendliness of DDA. For exam- 
ple, see Malhotra (2002). 

7 ‘ACP-EU Ministers Meet To Launch Phase II of EPA Negotiations’, 
Bridges: Weekly Trade News Digest, 7 (33), October 8 2003. 
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7 Bilateral negotiations in 
a multilateral world 


Implications for the WTO and 
global trade policy development 


Larry Crump 


The WTO Doha Development Agenda has moved from initial hope in 
Doha Qatar, to fiasco in Cancun Mexico, to postponement in Hong 
Kong, to indecision in most of 2006, to finally, indefinite suspension. 
After almost five years of multilateral trade negotiations WTO 
Director-General Pascal Lamy formally suspended Doha talks on 
24 July 2006 by stating: “There are no winners or losers in this 
assembly. Today there are only losers” (WTO 2006). Readers with a 
long memory will recall that this is not the first time multilateral talks 
have been suspended. The Uruguay round was essentially suspended 
by GATT Director-General Arthur Dunkel in the early 1990s followed 
by the production of the “Dunkel Draft,” which laid the foundation 
for concluding the GATT Uruguay round in December 1993. It is too 
soon to say if the Doha round is finished, but media reports immedi- 
ately after suspension often quoted Indian Trade Minister Kamal 
Nath who claimed the round is not dead but it is definitely between 
intensive care and the crematorium. Only time will tell ... 

Two themes emerged immediately after Doha’s suspension. The US 
and the EU sought to blame each other for the stalemate and suspen- 
sion of Doha talks, and there were calls or indications by many 
nations that they would more vigorously pursue bilateral or regional 
trade agreements. The Times of London and The Australian each 
reported that France called on the EU to switch its efforts to regional 
trade talks following Doha collapse. The New York Times reported 
that EU Trade Commissioner Peter Mandelson said that Europe now 
needed to focus on new economic opportunities in Asia. The same 
report indicated that India was prepared to pursue a bilateral trade 
agreement with the EU and was close to concluding a deal with Japan. 
The Australian said that Australia would now refocus it trade efforts 
on free-trade deals with countries such as China, Japan and South 
Korea. United States Trade Representative Susan C. Schwab told The 


Bilateral negotiations in a multilateral world 167 


New York Times that Asia would be a prime target for trade deals. 
The International Herald Tribune recognized that the failure of Doha 
will encourage the proliferation of regional and bilateral trade deals, 
while The Washington Post cautioned that Doha’s failure could 
weaken the multilateral system that governs global commerce with 
possibly a splintering into regional blocks. 

If the developed world is coming to Asia, what about Africa, South 
America and other forgotten parts of the world? Unquestionably, mul- 
tilateral agreements are the most inclusive means for distributing gains 
created by the global economy - and this should never be forgotten. 
Unfortunately, if a developing country does not have a large market or 
an emerging middle-class or something else to exchange and if there 
are no political or strategic imperatives, then nations in the developed 
world will likely be too busy to even consider a bilateral trade agree- 
ment. These are the new realities that many nations must now consider. 
However, at this point in time these are only possibilities. 

The Doha Development Agenda could just drift away or it may pro- 
duce some sort of marginal or symbolic agreement but its implications 
for multilateralism are presently unclear. The WTO Doha round has not 
destroyed multilateralism but multilateralism will no longer be the cen- 
terpiece of global trade policy, as it must now compete with bilateral 
and regional processes. For example, all but 12 countries, Mongolia 
and 11 island nations (World Bank 2005), have begun pursuing bilat- 
eral and regional trade agreement.! As a point of comparison, 124 
bilateral and regional trade agreements were concluded in the 48-year 
GATT regime (1947-94), but 196 bilateral and regional trade agree- 
ments have been concluded during the 11 years (1994-2005) of the 
WTO regime (Crawford and Fiorentino 2005). However, it is not the 
number of agreements that is important but the amount of world trade 
managed through these agreements. Bilateral and regional trade agree- 
ments now make up nearly 40 percent of total global trade (World Bank 
2005: 27). It is clear that many countries have already embraced non- 
WTO trade negotiations as fundamental to their national trade policy 
strategy. This development is interesting, significant and controversial. 

Complex debates often degenerate into slogans to facilitate public 
comprehension. Unfortunately, simplification can at times distort that 
which we seek to understand. In this debate the relevant slogan is 
stated as follows: do bilateral or regional trade agreements serve as a 
building block or as a stumbling block to a WTO-sponsored agree- 
ment? In recent interviews with several WTO administrators 
responsible for monitoring bilateral and regional trade agreements, I 
learned that the WTO seeks to move beyond this dichotomized view, 
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as other views exist. Specifically, there is no official WTO position on 
non-WTO trade negotiations, but a consensus exists within the WTO 
that these trade agreements have both a positive and a negative influ- 
ence on WTO-sponsored negotiations and world trade; thus it is not 
an either-or question. A useful question to consider is: What are the 
positive and negative influences that bilateral processes have on 
WTO-sponsored Doha negotiations and the global economy? In addi- 
tion, it will be useful to consider the positive and negative influences 
that bilateral trade negotiations have on nations that are conducting 
such negotiations. It may be that bilateral trade negotiations and the 
agreements they produce contain intrinsic value that is separate and 
independent of any WTO-sponsored process. If so, it will be useful to 
understand the fundamental nature of bilateral trade negotiations 
both from the perspective of the WTO and from the perspective of 
those nations engaged in such negotiations. This may be even more 
important now that the Doha round is in doubt. 

WTO Secretariat staff observe that, for some countries, multilat- 
eral and bilateral strategies are equally important parts of their 
national trade policy, while in many other countries, bilateral and 
regional trade negotiations have emerged as a higher priority than 
WTO-sponsored negotiations (Crawford and Fiorentino 2005). The 
players in this game - both developed and developing countries — have 
not shifted to another field, but it is clear that these players are now 
performing on bilateral, regional and multilateral fields. 

Bilateral and regional negotiations involving trade in goods have 
been an accepted part of the multilateral system since the establish- 
ment of GATT Article XXIV in 1947, while the Enabling Clause 
adopted in 1979 provides for the mutual reduction of tariffs on trade 
in goods among developing countries. Article V of GATS, negotiated 
during the Uruguay round, covers trade in services for bilateral and 
regional trade agreements. More recently, with the proliferation of 
bilateral and regional trade agreements, several trade policy trends 
can be observed: (1) trade agreements are being negotiated that 
demonstrate deeper degrees of integration, with treaty provisions con- 
taining measures to liberalize, eliminate and harmonize 
trade-impeding regulatory policies; (2) enlargement and integration of 
regional trading blocks (e.g. Europe, North America, South America 
and Asia to some extent) via bilateral and regional trade agreements; 
(3) trade agreements that link countries from two or more regions; 
and (4) an increase in trade agreements between developed and devel- 
oping countries (Jordan-United States FTA of 2000, Chile-EC FTA of 
2002, Thailand—Australia FTA of 2004). Of the trade agreements in 
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force, 75 percent are bilateral (Sampson 2003: 3-17; Crawford and 
Fiorentino 2005). Clearly, the global trading system has become more 
complex as a result of these developments. 

The World Bank (2005: 27) identifies two trends within the inter- 
national trading system. The first trend created the WTO, which has 
sought to consolidate an evolving system of rules based on non-dis- 
crimination among trading partners within a multilateral system. A 
second trend, though, is rapidly gaining momentum under a different 
set of rules, resulting from a sudden increase in the number of nations 
negotiating bilateral and regional trade agreements. This second trend 
reduces barriers to trade on a reciprocal and preferential basis for 
those nations that are a party to such agreements. Some studies see 
this emerging system as complementary to the multilateral system 
(Sampson and Woolcock 2003) and other studies articulate deep con- 
cerns about the spread of bilateral and regional trade agreements 
(WTO Consultative Board 2004). Nevertheless, both systems do exist 
and will co-exist for the foreseeable future. This fact needs to be 
accepted so that knowledge can be gained from the challenges and 
opportunities that may be present. 

We require greater understanding about this emerging system of 
bilateral and regional trade negotiations and the agreements they pro- 
duce. What are the strengths and weaknesses, and opportunities and 
challenges presented by a trade policy development system that is 
bilateral and regional in nature? Once we gain this knowledge we will 
then be in a position to seek understanding about the interaction or 
linkage between this emerging trade policy system and the WTO- 
sponsored multilateral system. In so doing, we should focus on 
establishing methods that will contribute to the development of high- 
quality international trade policy. “High-quality trade policy" is 
defined as trade rules between nations that support free market prin- 
ciples and encourage trade liberalization, as compared to the status 
quo. Rules guiding such liberalization should be as simple and trans- 
parent as possible. It is useful to recognize that high-quality trade 
policy is sometimes achieved all at once (e.g. a *big bang") and some- 
times incrementally over decades (e.g. GATT). 

In pursuing these objectives, the present study will examine both 
negotiation process and outcome, as interaction between bilateral and 
multilateral policy development systems occurs in both dimensions. 
As such, this chapter intends to move the debate beyond the *building 
block-stumbling block” view of bilateral-multilateral trade negotia- 
tions. It is time to broaden and reframe the current debate to build 
another lens for viewing this world. 
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We will begin by examining those arguments that are often pre- 
sented against bilateral and regional trade negotiation — also called 
preferential trade negotiations by prominent multilateralists. In con- 
sidering such arguments we seek understanding about the actual costs 
and benefits that bilateral and regional negotiations have on the 
global economy and on WTO-sponsored negotiations. This review is 
presented in the next section of this chapter. Then we consider the 
relationship between bilateral negotiations and the development of 
global trade policy based on data from negotiations that established 
the Australia-United States Free Trade Agreement of 2004 (AUSFTA), 
the United States-Singapore Free Trade Agreement of 2003 (USS- 
FTA), and the Singapore-Australia Free Trade Agreement of 2003 
(SAFTA). In 2004 I interviewed 86 trade negotiators and trade policy 
specialists that were involved in AUSFTA, USSFTA and SAFTA. 
Recommendations for the WTO in more effectively managing a mul- 
tilateral-bilateral trade policy development system are considered in 
the final sections of this chapter. 


Bilateral trade negotiations and the global economy 


Multilateralists present three primary concerns about the negative 
influence that bilateral and regional trade processes have on the global 
economy. They argue that (1) bilateral and regional trade agreements 
create distortions in the international economy, and such distortions 
make the global economy less efficient, while harming countries that 
are not a party to the treaty; (2) transaction costs increase for both 
business and government; and (3) they serve to unravel or undermine 
the multilateral trade policy system. 


Bilateral negotiation and trade distortion 


Viner’s (1950) seminal work on trade creation and trade diversion in a 
customs union continues to serve as the foundation for the concern 
that bilateral and regional trade agreements contribute to distortions 
in the international economy. Since bilateral trade agreements liberal- 
ize trade in a preferential manner, they create new trade between the 
parties to a treaty, while concurrently the treaty can divert trade from 
low-cost suppliers who are outside the treaty to high-cost suppliers 
who are covered by the treaty. Overall, bilateral treaties that create 
trade are defined as beneficial, and treaties that divert trade are 
defined as harmful to the global economy. This trade creating—divert- 
ing issue has been hotly debated within economics (see Panagariya 
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1999, Ch. 1, for an excellent overview), although this debate has not 
been helped by the fact that examination of the trade creation and 
trade diverting effects for a specific trade treaty are difficult, as the 
empirical evidence remains ambiguous (WTO Consultative Board 
2004; Crawford and Fiorentino 2005). 

Aside from the empirical evidence, Viner's argument is intuitively 
logical. A useful illustrative example is found in the US-Singapore 
trade agreement concerning textiles and apparel (USSFTA 2003: Ch. 5) 
- an industry considered “extremely sensitive" in the United States (Ng 
2004: 90). Textile and apparel trade negotiators that I interviewed in 
the US and Singapore talked at length about the *US Yarn Forwarding 
Rule," which stipulates that raw material (cotton, wool, etc.) can be 
sourced anywhere in the world, but the yarn from this raw material 
must be made in either partner country (i.e. Singapore or the US in this 
case). Such rules of origin may have made economic sense in NAFTA 
when Canada and Mexico were treaty partners to the US, but such 
logic stops at the Pacific Ocean, as Singapore does not have a yarn 
industry. Nevertheless, to gain full tariff preferences on textiles and 
apparel (total removal of US tariffs that can range from 10 to 33 per- 
cent) via USSFTA, Singaporean companies must source yarn locally 
(generally, none available) or transport yarn from the US to Singapore 
so that textiles and apparel are *fully processed and assembled in 
Singapore" (Ng 2004: 85) so that these companies can then transport 
the finished product back to the US. After substantial objections (this 
was one of the final issues resolved in USSFTA negotiations), Singapore 
was forced to recant and accept the US Yarn Forwarding Rule if they 
wished to conclude their trade treaty with the US. 

Obviously, Singaporean textiles that are manufactured for the US 
market would be less expensive if Singapore could source yarn from 
China or perhaps even Australia. Are China, Australia and other 
countries that could sell yarn to Singapore harmed by the USSFTA 
Chapter on textiles and apparel? Tongzon (2003: 12-19) concludes 
that the trade diversion effects from the USSFTA should be marginal. 
How do Tongzon's observations apply to the textiles and apparel cov- 
ered under USSFTA? Given traditionally high US tariffs, few of the 
156 Singaporean textile companies in operation were exporting to the 
US prior to USSFTA. For example, total tariff savings on Singaporean 
textiles and apparel due to the USSFTA will be around S$140 million 
(Ng 2004: 91). Singaporean companies that were previously export- 
ing to the US will likely be diverted from low-cost yarn suppliers to 
more expensive US suppliers, and so these low-cost yarn suppliers and 
their countries will be harmed. However, it is expected that overall 
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Singaporean textile and apparel manufacturers and exporters will cre- 
ate new business opportunities in the US, resulting in new job 
opportunities in Singapore. 

Although highly inefficient, the overall balance will be trade gen- 
erating rather than trade diverting. Some of Singapore’s former yarn 
suppliers are harmed, while US yarn-makers and Singaporean trans- 
port and warehouse companies should benefit. What about 
companies in countries that never previously supplied yarn to 
Singapore, but could now supply less expensive yarn? Are they being 
hurt? I argue that they are not being hurt as being hurt means losing. 
Rather, such suppliers are not gaining any new business. There is a 
difference between being harmed and not gaining benefit from some- 
one else’s opportunity.” Each is a form of discrimination but each 
(trade-loss and no-trade-gain) is a different type of discrimination 
that can exist within a trade-creating or trade-diverting treaty. Being 
damaged through loss is a much more significant form of discrimina- 
tion than being excluded from someone else’s opportunity. 
Calculations of trade distortion should distinguish between these two 
forms of discrimination. Moreover, perhaps the WTO should devote 
more attention to the type of discrimination and the degree of dis- 
crimination in any specific bilateral treaty, as a means of 
recommending acceptable and unacceptable bilateral trade propos- 
als, since the multilateral trading system is based on rules grounded 
in non-discrimination. 


Transaction costs: business 


Bilateral and regional trade agreements also increase transaction 
costs, while some studies observe that transaction costs associated 
with rules of origin (ROOs) are recognized as being increasingly 
important as the number of bilateral and regional trade agreements 
multiply (Garnaut 2002). ROOs assist a country to establish where a 
product was actually made. If a country decides, via a bilateral trade 
agreement, to give preferential treatment to the products of another 
country then both countries must be assured that the products being 
imported are actually made in the partner country. Studies critical of 
bilateral and regional trade agreements claim that the administration 
of differing ROOs is complex, inconsistent and contributes to confu- 
sion (WTO Consultative Board 2004). This issue is at the core of the 
“trade policy spaghetti bowl” (Bhagwati and Panagariya 1996b; 
Snape 1996) — a negative spin on the issue — or “lattice framework” 
(Dent 2003; Desker 2004) — a positive spin on the issue - that is often 
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presented in discussions on ROOs in international trade studies. This 
issue warrants closer examination given the differing views. 

I argue that the striking illustrations of the African spaghetti bowl 
(Schiff and Winters 2003), the spaghetti bowl of the Americas and the 
Asia-Pacific (Devlin and Estevadeordal 2004), and the Eastern 
Europe and Central Asia spaghetti bowl (World Bank 2005) are 
alarmist, as they suggest a degree of complexity that can be derived 
conceptually, but do not actually exist in the practice of international 
trade by individual traders and their companies. What is being pre- 
sented in these illustrations is a visual image of formal trade 
relationship between nations. However, there is not a multitude of 
complex ROO systems - just a multitude of trading relationships for- 
malized through bilateral and regional treaties. This concept of a 
trade policy spaghetti bowl is inadvertently deceiving, as it gives the 
impression that an international trader must understand hundreds of 
bilateral ROOs when in fact there are not hundreds but three funda- 
mental forms (Rossman 2004: 61-73). Basically, all bilateral and 
regional trade agreements that address ROOs can be placed under one 
of three headings: 


e the local value-added ROO system 
e the ROO process system 
e the change in tariff classification or ROO transformation system. 


Each system has its own fundamental logic — so in practice the logic of 
three systems must be mastered. Briefly, (1) the local value-added ROO 
system requires that a percentage of the total value of a product (e.g. 50 
percent) be added in a partner country if it is to be eligible for tariff ben- 
efit in the other partner country; (2) the ROO process system requires 
that a defined manufacturing process occur in one of the partner coun- 
tries (often used in manufacturing chemical products); and (3) the ROO 
transformation system requires that material used in a product experi- 
ence a change so significant that it achieves a new tariff classification (as 
per the WTO Harmonized System Nomenclature or HS). For example, 
water (HS number 11) plus imported malt (HS number 25) plus other 
imported inputs (HS number 32) are combined to produce beer (HS 
2203). In this case the imported malt and other imported input has 
undergone a change in tariff classification and so are eligible to receive 
tariff benefits (Rossman 2004: 67). The relationship between the value 
of the imported products to the overall value of the beer is not an issue 
in the ROO transformation system, while such a comparison is at the 
logical core of the ROO local value-added system. 
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Out of these three systems of logic grow differing tariff schedules 
and rules in each treaty (not unlike the differing tariff schedules and 
rules of each nation), but how complicated is this when compared to 
the GATT/WTO system? Every company interested in exporting to a 
country where they may gain a tariff advantage must take the time to 
learn the specific ROO system and the specific tariff schedule and 
rules that a treaty adopts. Generally, this is no different from the pre- 
sent multilateral system, but rather than looking at the GATT 
Uruguay round treaty (plus a country’s tariff schedule and rules) they 
must now look at a much smaller bilateral trade treaty that includes 
the tariff schedule and rules. How complex is this? The fundamental 
argument is that this complexity inhibits international trade. How can 
this be when trade concluded via bilateral and regional trade agree- 
ments has grown to almost 40 percent? An analogy seems relevant: 
businesspeople complain that national tax systems are too complex, 
but do these businesspeople choose to stop making money because of 
this complexity? When we carefully examine the issue of complexity 
and increases in business transaction costs we find that it lacks logical 
coherence, as it can not be demonstrated that the costs inhibit trade. 

I am not arguing that this is an ideal system for a business interested 
in conducting international trade - it is not — but it does not contain 
the complexity and transaction costs implied by the mythical spaghetti 
bowl. The scholars that carry out these studies look at the entire world 
and perceive substantial complexity in the whole, which there is, but 
an individual trader or company never seeks to understand the whole — 
they have no need — and they do not search the entire world for every 
opportunity, rather they examine one single opportunity at a time. On 
the other hand, a multinational corporation (MNC) may examine hun- 
dreds of opportunities a year, but this simply means that the MNC 
assigns sufficient staff, each of whom is focused on an individual 
opportunity or group of related opportunities. 

Where is the increase in transaction costs for business when we 
compare the GATT Uruguay system with a system that is based on a 
bilateral treaty? Business has to learn a new tariff system, but this new 
system is normally GATT-plus so it is to the economic benefit of a 
business to learn this new system. 

I conducted interviews in 2004 with many trade negotiators who 
were in regular contact with the business community, as negotiation 
team-stakeholder relations was a primary theme in my research pro- 
gram. Trade negotiators only reported business community concern 
when a nation considered adoption of a new ROO system. No trade 
negotiator reported that the local business community complained 
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that multiple ROOs disrupted their international business plans. A 
nation that manages multiple ROOs may impose increased costs on 
business, but these costs are minor relative to the benefits that the 
business community enjoys. 


Transaction costs: government 


Customs officers report that it takes longer to process goods covered in 
a bilateral or regional treaty (World Bank 2005). These individual 
Observations are intuitively logical, but how does it apply at the orga- 
nizational level? Australia is a case in point. Historically, Australia has 
used a local value-added ROO system, as its treaties with both New 
Zealand and Singapore adopt the value-added system. But, as of 
1 January 2005 the Australian Customs Service (ACS) was required to 
administer the transformation ROO system, as Australia's bilateral 
treaties with Thailand and with the US each adopted this system for 
implementation on this date. Now the ACS has to administer two 
ROO systems depending on an imported product's country of origin. 
Moreover, the ACS has known that they would be implementing both 
systems since October 2003, when Thailand-Australia treaty negotia- 
tions (see TAFTA 2004) were substantially concluded (AUSFTA 
negotiations were substantially concluded in February 2004). How has 
the ACS responded to this apparent workload increase? See Table 7.1. 

ACS learned that they would be required to apply both the value- 
added ROO system and the transformation ROO system in the 
2003/04 fiscal period (3a) and began to implement both ROO systems 
in the 2004/05 fiscal period (3b). Total ACS employee operating 
expenses for this two-year period is $676,058,000 (3c) (see Table 7.1). 
If we analyze the difference in employee operating expenses between the 
second period (2c 2001-02 and 2002-03) with the third period (3c) we 
find that ACS employee operating expenses increased by 12.8 percent 
from the second to the third period. It is also useful to look at recent his- 
torical differences to provide perspective. If we analyze differences in 
employee operating expenses between the first period (1c 1999—2000 
and 2000-01) and the second period (2c) we find employee operating 
expenses increased by 17.3 percent when comparing these two periods. 

Granted, many unidentified factors contribute to ACS employee 
operating expenses. However, for our purposes it appears that 
Australia's adoption of a second ROO system has not caused ACS 
substantial financial distress, as employee operating expenses 
increased more slowly - from 17.3 percent to 12.8 percent — when 
comparing the periods under investigation (see Table 7.1). ACS 
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Table 7.1 Australian Customs Service (ACS) 





Fiscal year ending * Operating expenses: Operating expenses: 
30 June Employees: Employees per 
2-year period 

la 1999/2000 $234,507,000 1c  $487,143,000 
1b 2000/01 $252,636,000 (1a + 1b = 1c) 
2a 2001/02 $278,825,000 2c  $589,221,000 
2b 2002/03 $310,396,000 (2a + 2b = 2c) 
3a 2003/04 $320,524,000 3c  $676,058,000 
3b 2004/05 $355,534,000 (3a + 3b = 3c) 


Note: * ACS Financial Statement 1999/2005, Statement of financial performance 


employee costs are continuing to rise but they actually rose more 
slowly during the period that the ACS was planning, implementing 
and operating two ROO systems for the first time in Australia's his- 
tory. How can this be explained? 

Some understanding of ACS responsibilities provides perspective 
about the administration of multiple ROO systems. First, ROOs are 
not mentioned at all in the ACS “Significant Events in 2003-04” 
(ACS Annual Report 2004: 8-9) nor are they mentioned in the ACS 
“Corporate Priorities 2004-05" (ACS Annual Report 2005: 9-10). 
ROOs also receive no attention in “Outlook for 2004-05" (ACS 
Annual Report 2004: 10) or in the 2004-05 “Anticipated Results” 
(ACS Annual Report 2005: 10). Buried on page 85 of the 2005 ACS 
Annual Report is a discussion on rules of origin related to the imple- 
mentation of AUSFTA and TAFTA and that training courses for 
customs staff were conducted as part of the implementation process. 
Nowhere is it mentioned that the ACS is administering two rules of 
origin systems for the first time in Australian history, as it appears that 
the ACS has more important matters to address. For example, early in 
these annual reports the ACS expresses concern about securing 
Australia’s borders including issues related to terrorism, narcotics and 
precursor chemicals. The ACS is especially focused on implementing 
their Cargo Management Re-engineering project (the world’s first 
fully integrated imports and exports system), starting their neutron 
scanner pilot project, opening a container facility in Western Australia 
and continuing to reassess emerging threats in the aviation and mar- 
itime security environment (ACS Annual Report 2004, 2005). 
Compared to these concerns the operation of two ROO systems seems 
to lack real significance for the ACS. 
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Scholars writing about the “trade policy spaghetti bowl” express 
substantial concern about the transaction costs to business and gov- 
ernment due to the administration of multiple rules of origin. 
Additional costs undoubtedly exist, but these scholars have overstated 
their case to the point of being alarmist. I recommend that these schol- 
ars depart from presenting theoretical arguments and start to gather 
data to quantify the problem that they claim exists as a result of the 
trade policy spaghetti bowl. 


An unraveling multilateral system? 


Multilateral trade agreements provide a greater degree of economic 
liberalization and integration, as compared to bilateral trade agree- 
ments. Although much easier to achieve, bilateral trade agreements 
are second-best options (Desker 2004; LeClair 1997). But in addition, 
are bilateral trade agreements damaging the multilateral system? 
Critics claim that such trade agreements unravel or undermine the 
multilateral system (Bhagwati 1991; Bhagwati and Panagariya 1996a: 
1-78; Garnaut 2002; Panagariya 1999). We will not jump to this con- 
clusion so quickly, rather we will ask if bilateral and regional trade 
agreements are unraveling or enhancing the multilateral system? This 
question is at the heart of the stumbling block-building block ques- 
tion that we hope to move beyond. 

Any negative effect that bilateral or regional trade agreements have 
on the multilateral system is based on two concerns. The first involves 
the influence of bilateral and regional trade agreements on the multi- 
lateral trading system, with their potential for trade diversion and 
increased transaction costs (see previous sections of this chapter). The 
second concern focuses on the effect of bilateral and regional trade 
negotiations on the actual multilateral WTO Doha process. This sec- 
tion is focused on this second concern. 

Countries such as the US, Australia and Singapore have each 
embraced what is known as *competitive liberalization." By pursuing 
bilateral trade agreements this action is believed to drive or motivate 
achievement in the multilateral process (Senate Committee Report 
2003; Desker 2004; USTR Trade Policy Agenda 2004). From this per- 
spective bilateral trade negotiations will enhance the multilateral system 
although it is unclear how this actually occurs. For example, how do 
bilateral negotiations between the US and Singapore or Australia or 
Chile or Morocco or Bahrain or the regional CAFTA agreement 
(Central America Free Trade Area) motivate WTO member nations to 
move Doha forward? The connection is unclear. Some studies conclude 
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that bilateral and regional agreements complement rather than under- 
mine multilateral rules (Woolcock 2003: 330), but complementing is 
not the same as motivating or driving the multilateral process. 

On the other hand we also find observers who claim that bilateral 
trade negotiations inhibit or stall the WTO Doha process by diverting 
national negotiation resources. Bhagwati (2003) notes that bureau- 
cratic and political attention is diverted to bilateral negotiations 
rather than to the WTO Doha round. Australia did require some time 
to learn how to manage a two-track bilateral-multilateral strategy 
(the upcoming section on “Trade Policy and Process Management” 
(p. 190) will address this issue in greater detail). Part of the challenge 
here is coordinating between bilateral and multilateral processes. For 
example, one Australian trade lobbyist I interviewed complained bit- 
terly that the Australian Department of Foreign Affairs and Trade 
scheduled public hearings on Australia-US trade negotiations in 
Canberra at the same time as the WTO Fifth Ministerial Conference 
in Cancun (Australia and the US set an unrealistically tight one-year 
deadline for their bilateral negotiations). This trade lobbyist went to 
Cancun. 

If WTO member countries are going to become engaged in bilateral 
or regional negotiations they need to add an extra layer of planning to 
coordinate between these multiple levels. More than one Singaporean 
negotiator I interviewed indicated that their government's robust pur- 
suit of bilateral trade agreements was difficult to manage, as the 
workload was onerous. An American financial services negotiator I 
interviewed advised that two bilateral trade negotiations are the most 
that can be handled at any one time, as each negotiation requires 
around one week of travel every 4-6 weeks; so that means that the 
trade negotiator will be out of the office for about one week of every 
2-3 weeks if they are involved in two bilateral negotiations. Doha 
negotiations do not move as quickly and do not require as much 
travel, but careful multilateral-bilateral coordination will be required 
if a specific negotiator is assigned to two bilateral negotiations plus 
Doha negotiations. Any unraveling or undermining of actual WTO 
Doha negotiations can be managed by proper resourcing and careful 
coordination of such resources. Administrators of negotiation teams 
need to be in regular communication with their political leaders so 
that these leaders do not over-stretch a nation’s capability to effec- 
tively participate in bilateral and multilateral trade negotiations. 

Bilateral and regional trade agreements have not undermined the 
WTO Doha process, as the WTO process has succeeded in undermin- 
ing itself. There is generally broad consensus among the 86 trade 
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negotiators and trade policy specialists that I interviewed. The funda- 
mental nature of global trade negotiation shifted somewhere near the 
end of the GATT Uruguay round in 1994 and the establishment of the 
WTO in 1995. First, a flood of nations with experience in multilateral 
processes gained via the United Nations, but with no prior multilateral 
trade negotiation experience, sought GATT membership near the con- 
clusion of the Uruguay round in 1994. Although 124 governments 
signed the Marrakesh agreement that concluded the Uruguay round 
and established the WTO, many of these nations were new to interna- 
tional trade policy negotiations. A 50 percent increase in new members 
presented this multilateral forum with challenges that were amplified 
by a substantially expanded trade agenda. The new global trade 
agenda would not only incorporate economic sectors that had been 
previously exempt, such as agriculture and textiles — both considered 
to be "sensitive sectors" in many powerful countries — but trade in ser- 
vices would also be considered. Trade-related aspects of intellectual 
property rights (TRIPS) — one of the few WTO successes in its first ten 
years — and electronic commerce and the so-called *Singapore issues" 
were also added to the Doha agenda. In total 21 subjects are listed in 
the Doha Declaration (see the Doha Declaration at: <www.wto.org/>), 
many of these never before considered or only superficially considered 
in a multilateral trade forum. A third factor is the recent involvement 
of representatives of non-governmental organizations (NGOs). NGO 
participation is generally welcomed, and the WTO is given credit for 
developing an inclusive culture; however, the addition of more parties — 
even if observers — increases the complexity that must be managed. Are 
the WTO and its members up to the task? It seems that political lead- 
ers who send representatives to the WTO have generally voted with 
their feet. One foot clearly remains in the multilateral form but the 
other foot has gone off in search of bilateral and regional partners. 
Why is this? 

High-level government officials and former high-level WTO offi- 
cials that I interviewed are not optimistic about the WTO. The general 
view is that multilateral progress was made in the first and fourth 
WTO Ministerial Meetings held in Singapore and Doha respectively. 
The second, third and fifth Ministerial Meetings held in Geneva, 
Seattle and Cancun were often described as either disasters or fiascos. 
The sixth Ministerial Meeting in Hong Kong in late 2005 was more 
sedate, but the assembled trade ministers decided to postpone all the 
important decisions. A former Chair of the General Council of the 
WTO observed that trade negotiations were once a technical field but 
now they have become politicized. Once, customs officers and other 
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specialists exchanged compromises on tariff schedules; such simple 
days no longer exist. Concluding a GATT/WTO-sponsored trade 
treaty requires too much time. National governments operate on 3-5 
year planning cycles, as this is how long most governments have a 
guaranteed hold on office. Why should a government devote trade 
negotiation resources to accomplish a task that will only be finalized 
after it has retired from office? Given such circumstances it can be said 
that government leaders are behaving rationally by adopting a two- 
track trade policy strategy. It is clear that if the WTO is to continue to 
convene complex multilateral trade negotiations then WTO members 
must agree on restraining measures in order to limit the size of the 
agenda and the length of the process so that results can be delivered to 
national leaders in a more timely manner. 


Bilateral negotiations and trade policy development 


The observations and conclusions in the second half of this chapter 
are directly derived from six months of field research into bilateral 
trade negotiations. As mentioned previously, I interviewed 86 trade 
negotiators and trade policy specialists in Canberra, Geneva, 
Singapore and Washington, DC in 2004. Many of these professionals 
were involved or had once been involved in GATT/WTO trade talks, 
but most were involved in one or more of the following bilateral trade 
negotiations: Singapore-Australia (SAFTA: 11/2000—2/2003), United 
States-Singapore (USSFTA: 11/2000—5/2003), and Australia-United 
States (AUSFTA: 11/2002-5/2004). Table 7.2 provides an overview of 
these three trade negotiations by listing the chapter title found in each 
trade treaty.? Data were also gathered from negotiators involved in 
China-Australia, Japan-Singapore, Thailand-Australia, and United 
States-Chile bilateral trade negotiations, although these negotiations 
were not a primary focus of this research program.* 

In considering bilateral trade negotiations, WTO-sponsored multi- 
lateral trade negotiations and global trade policy development, this 
chapter examines (1) bilateral and multilateral approaches to trade 
policy development; (2) creating, testing, refining and learning of trade 
policy solutions; (3) bilateral trade policy and facilitation of domestic 
reform; and (4) trade policy negotiation and process management. 


Bilateral and multilateral approaches 


Regardless of bilateral or multilateral processes, trade policy is a 
product that is manufactured by governmental officials, diplomats 
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Table 7.2 Bilateral trade negotiation outcomes: 
SAFTA, USSFTA and AUSFTA 


Singapore-Australia (SAFTA) 
Treaty chapters 


United States-Singapore (USSFTA) 
Treaty chapters 





Preamble 


AUN- 


Objectives and general definitions 
Trade in goods 

Rules of origin 

Customs procedures 

Technical regulations and sanitary 
and phytosanitary measures 
Government procurement 

Trade in services 

Investment 

Financial services 
Telecommunication services 
Movement of business persons 
Competition policy 

Intellectual property 

Electronic commerce 

Education cooperation 

Dispute settlement 

Final provisions 


Preamble 


1 


2 


RPOOANINNAW 


S 


21 


Establishment of a free trade area 
and definitions 

National treatment and market 
access for goods 

Rules of origin 

Customs administration 
Textile and apparel 

Technical barriers to trade 
Safeguards 

Cross-border trade in services 
Telecommunications 

Financial services 

Temporary entry of business 
persons 

Anti-competitive business conduct, 
designated monopolies and 
government enterprises 
Government procurement 
Electronic commerce 
Investment 

Intellectual property rights 
Labor 

Environment 

Transparency 

Administration and dispute 
settlement 

General and final provisions 


Australia-United States (AUSFTA) Treaty chapters 





Preamble 


1 


NWN OS N 


C ooo 


Establishment of a free trade area 
and definitions 

National treatment and market 
access for goods 

Agriculture 

Textiles and apparel 

Rules of origin 

Customs administration 
Sanitary and phytosanitary 
measures 

Technical barriers to trade 
Safeguards 

Cross-border trade in services 


Investment 
Telecommunications 
Financial services 
Competition-related matters 
Government procurement 
Electronic commerce 
Intellectual property 

Labor 

Environment 

Transparency 

Institutional arrangements for 
dispute settlement 

General provisions and exceptions 
Final provisions 
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and political leaders. Although the outcome is the same - a trade 
treaty concerned with goods and services - bilateral processes or mul- 
tilateral processes creating such treaties differ inherently from each 
other. This difference in process provides opportunities and challenges 
for effective global trade policy development. One significant differ- 
ence between bilateral and multilateral negotiations is in the degree of 
complexity because of differences in the number of parties at the 
negotiation table. For example, around 150 negotiators participated 
in the two-party AUSFTA negotiations. Compare this to the 148 par- 
ties (technically speaking) and the thousands of official negotiators 
that attended the WTO Fifth Ministerial Conference in Cancun in 
2003 or the WTO Sixth Ministerial Conference in Hong Kong in 
2005. Responding effectively to this complexity is a substantial chal- 
lenge for all parties as each lose some control in managing process and 
securing a desired outcome in multilateral, as compared to bilateral, 
negotiation (Crump and Zartman 2003; Zartman 2003). Differences 
in the degree of complexity and in the extent to which a party can 
exercise control are defining characteristics when bilateral and multi- 
lateral negotiations are compared with each other. In multilateral 
trade negotiations, the degree of complexity negatively influences a 
party's ability to efficiently achieve the outcomes that it seeks. In bilat- 
eral trade negotiations there is a much stronger relationship between 
input and output, risk and reward, and action and outcome. For 
example, SAFTA and USSFTA required 24 and 29 months respectively 
from the first negotiation round to the signing of a treaty, while AUS- 
FTA required only 14 months. Compare this to the GATT Uruguay 
round, which required seven and a half years from start to finish. 

Just as some trade policy problems are best managed or can only be 
managed on a multilateral basis, other trade policy problems are best 
managed bilaterally. One WTO staffer who I interviewed observed 
that: 


Some issues are too complex to deal with at a multilateral level 
but they can be dealt with in regional [or bilateral] trade negotia- 
tions. Other issues, such as the “Singapore Issues” are 
unacceptable to some WTO members in multilateral settings but 
can be addressed in regional trade agreements.” 


For example, trade in services is much more complex than trade in 
goods, although an international consensus appears to be emerging 
that a “negative list” is less complex than a “positive list" for trade in 
services. A negative list is more liberalizing and more transparent 
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because it opens markets by clearly identifying those services that are 
not tradable within a nation. An international businessperson can 
review a negative list for a specific nation and quickly determine if a 
nation has restrictions on a particular service (if it is not listed then it 
can be assumed that it can be traded when a trade treaty applies). 
Although a negative list is superior to a positive list, a positive list for 
trade in services is the approach used by most nations because GATS 
uses a positive list. 

The process of building a positive list rather than a negative list is 
substantially different for a national government and holds signifi- 
cantly different consequences if errors and oversights are involved. 
When compared to a negative list, building a list of services that can 
be traded in a nation (i.e. a positive list) requires much less thought 
and analysis, much less inter-agency consultation and much less gov- 
ernment-business consultation. Forget to add a specific service on a 
positive list and the only party damaged is a foreign company (domes- 
tic consumers may also experience damage but usually domestic 
consumers are unaware). Forget to add a specific service on a negative 
list and foreign competition may suddenly bankrupt a domestic busi- 
ness, while it is possible that foreign competition can remove an entire 
economic sector from a domestic economy. This may be beneficial to 
domestic consumers but it is not beneficial to the political leaders and 
trade policy specialists who agreed to such arrangements; hence the 
reluctance to pursue such trade policy and a willingness to accept a 
second-best multilateral solution that comes with fewer costs but also 
produces much lower liberalizing benefits. 

In observing Singapore's shift from a positive list to a negative list 
for trade in services I learned that a nation does not conduct such an 
analysis once and then apply it to every subsequent bilateral trading 
partner. Unlike a positive list, a negative list is not a one-size-fits-all 
solution (e.g. compare Singapore's negative list in SAFTA Ch. 7 and in 
USSFTA Ch. 8). Shifting from a positive list to a negative list requires 
substantial government planning including inter-agency and business 
consultation. Part of this planning needs to be conducted only once, 
but additional analysis is required each time a national government 
starts negotiating with a new trading partner over trade in services, as 
this latter analysis is focused on the economic integration of the ser- 
vices on offer in the two nations negotiating a treaty. 

How can this understanding be used at the multilateral level via 
WTO-sponsored trade negotiations? By its very nature it is less likely 
that a negative list for trade in services will be adopted in a multilat- 
eral setting, since it does not offer a one-size-fits-all solution although 
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it is more liberalizing, while the trade policy is inherently more simple 
and more transparent when compared to a positive list. If a negative 
list for trade in services were adopted, it is likely that each WTO 
member nation’s negative list would be so long as to make the exercise 
meaningless. On the other hand, as nations become more familiar 
with a negative list for trade in services, through bilateral trade nego- 
tiations and then through the actual administration of such trade 
policy, they will become better able to conduct such analysis in a 
meaningful manner. Singapore resisted US and Australian arguments 
to adopt a negative list for trade in services for a year but finally 
accepted this template in the end. Now the Singaporean government 
has much greater understanding of the strengths and weaknesses of 
positive and negative lists through bilateral processes. 

On the basis of such observations, WTO members could pursue an 
intermediate step in facilitating trade liberalization in services. This 
intermediate step would have the WTO disseminate information to 
encourage member states to investigate the strengths and weaknesses 
of positive and negative lists in services by experimenting with nega- 
tive lists via bilateral and regional processes. In so doing, the WTO 
will be motivating nations to use a solution that is simpler, more trans- 
parent and more effective in liberalizing trade, while encouraging 
countries to become familiar with both trade policy and trade policy 
administration for a negative list for trade in services. Via a bilateral 
trade policy strategy, WTO member nations may then become suffi- 
ciently familiar with the planning and management of a negative list 
for trade in services to be able to negotiate a global services agreement 
that is based on a negative list - perhaps 20 or 30 years from now. It 
is doubtful whether the WTO and its members will be able to truly 
liberalize trade in services until a majority of nations become familiar 
with the concept and application of a negative list. For the present, the 
WTO can only hope to facilitate understanding, thereby laying a 
foundation for future liberalization — perhaps in the round that fol- 
lows the round that follows Doha. Here is an example of how 
bilateral and multilateral processes can be combined to improve inter- 
national trade policy over an extended time period. 

In addition to issues of complexity, some national governments are 
simply unwilling to consider trade policy issues in a multilateral 
forum but are willing to consider these same issues in a bilateral set- 
ting. For example, government procurement is one of four 
*Singapore issues" that many nations refuse to discuss in multilateral 
settings. In 1980 a handful of GATT members negotiated the 
Government Procurement Agreement (GPA) of 1981, and since then 
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almost 40 countries have signed the GPA. Conspicuously, Australia is 
one of the few developed countries not to have signed the GPA 
because Australia believes this trade policy is too proscriptive, 
although it has recently begun to experiment with some GPA ideas 
via bilateral processes. 

After protracted bilateral negotiations between the US and 
Australia regarding government procurement, Australia agreed to 
relinquish its system of invited tenders or selective tendering and 
adopt an open tender process - procedures that are at the foundation 
of the GPA (AUSFTA Ch. 15). Operationally this means that Australia 
agreed to announce and set a date to receive expressions of interests 
via the Internet for all federal and state tenders that are above a 
defined threshold. In making this compromise, Australia’s govern- 
ment procurement policies became consistent with the 1979 US Trade 
Agreement Act, which will now allow Australian companies to com- 
pete for US Federal and State government contracts. In addition to 
this tangible achievement, this process also provided Australia with an 
opportunity to re-examine its government procurement process and 
the trade policy principles underlying this process, which should give 
the Australian government some insight into this sector. A multilateral 
government procurement agreement established in 1981 was unable 
to bring such enlightenment to the Australian government, but bilat- 
eral negotiations were successful in this regard. 

Some trade policy solutions, such as a negative list for trade in ser- 
vices, may require analysis that is too complicated to conduct in 
multilateral settings until national governments become familiar with 
the administration of such transparent and liberalizing trade policy. 
Party familiarity, acceptance, adoption, implementation and manage- 
ment will neutralize complexity. As suggested in this chapter, the 
WTO can actively facilitate such learning. In other cases national gov- 
ernments are willing to liberalize trade on a bilateral basis but not on 
a multilateral basis. However, once bilateral experience is gained it 
may be possible that these national governments will be willing to lib- 
eralize on a multilateral basis. Australia’s government procurement 
trade policy may be worth watching in this regard. 


Solution creation, testing and refining 


Observations about bilateral and multilateral trade policy negotia- 
tions by a senior Singaporean trade official are enlightening. The 
official I interviewed concluded that: 
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Free [bilateral] trade negotiations are essentially a laboratory for 
testing new ideas. This opportunity can provide a new way to 
frame a typical trade policy problem or provide an opportunity to 
develop policy solutions that have never been tried anywhere in 
the world or have never been attempted by the negotiating par- 
ties. The process of engaging in a free trade negotiation often 
prompts countries to consider new approaches and positions. For 
years, a particular country may have taken a specific position in 
multilateral negotiations and now has an opportunity to consider 
arguments in a fresh manner — without all the background noise 
that accompanies multilateral process and without the large audi- 
ence that is observing position shifts. Conducting a free trade 
negotiation allows a country to re-examine its national trade pol- 
icy and to escape or bypass previously entrenched positions, as 
internal discussions can acknowledge that a particular position 
which made perfect sense in a multilateral forum is not now as 
valid or as desirable in a bilateral setting. 


This Singaporean trade official observed that WTO-sponsored negoti- 
ations are more limited in their ability to create this type of 
environment. 

Numerous examples illustrate these observations. During the 
Third WTO Ministerial Conference held in Seattle in 1999, the digi- 
tal economy received substantial attention although nothing tangible 
followed within Doha. When the US and Singapore began bilateral 
trade negotiations in 2000, the US found that Singapore was recep- 
tive to considering electronic commerce although electronic 
commerce had never previously been included in a trade treaty. The 
Singaporean official responsible for negotiating electronic commerce 
reported that this chapter (USSFTA, Ch. 14) was painstaking and 
involved creative ground-breaking work. For example, sidestepping a 
WTO debate about whether a digital product is a good or service, 
Singapore and the US created special rules for digital products. Trade 
negotiators on both sides reported that their basic attitude was to 
explore every possible opportunity to liberalize trade via electronic 
commerce, as these two countries extended MFN status and national 
treatment to each other for all digital products. Since then, we find 
electronic commerce chapters in the SAFTA, AUSFTA and the 
Chile-US free trade agreement (CUSFTA). There are also reports that 
the US took the USSFTA Chapter on electronic commerce to APEC 
and proposed it be used as model language for APEC trade policy on 
electronic commerce. 
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Eventually, WTO-sponsored negotiations will give serious consid- 
eration to establishing trade policy on electronic commerce. By then, 
policy will be better informed because of lessons learned from bilat- 
eral negotiations conducted in Australia, Chile, Singapore, the US and 
other countries. Nations with electronic commerce trade policy can 
report to the WTO about their experience in administering such pol- 
icy. When the WTO decides to develop a trade policy on electronic 
commerce, it is reasonable to assume that it will be developed in a 
more thoughtful manner because WTO policy in this area will be 
based on tangible experience of WTO members rather than concepts 
and speculation about what could be possible. As with any manufac- 
turing process, efficiency and product quality are enhanced when a 
prototype is first developed and tested in regional markets before 
going global. 

Sometimes a bilateral trade negotiation serves as a venue for less 
dramatic accomplishments, although such developments are still sig- 
nificant to the nation or nations involved. Australia’s experience with 
rules of origin (ROOs) is illuminating in this regard (see discussion on 
ROOs in section on “Transaction cost: business” for a description of 
the three most common ROO types). Australia and New Zealand 
basically adopted a local value-added ROO system in their 1983 
Closer Economic Relationship (CER) trade agreement. At Australia’s 
next bilateral trade negotiation, with Singapore in 2001, Singaporean 
trade negotiators report that they actively sought to persuade 
Australia to adopt a change in tariff classification or transformation 
ROO system. Australia was not persuaded, and so SAFTA contains a 
value-added ROO system (see SAFTA Ch. 3). However, when prepar- 
ing to confront the same proposal from the US in AUSFTA 
negotiations in 2003, Australia recanted its preference for a value- 
added approach and accepted a transformation ROO approach.’ 
Subsequent reports indicate that Australia and New Zealand are now 
holding talks to modify their 1983 trade treaty to adopt a transforma- 
tion ROO system for determining product origin (ACS Annual Report 
2005), as Australian customs officials report that the transformation 
approach is straightforward and simple to administer. If so, here is an 
example of how one nation moved from resistance to acceptance in 
adopting what may be a more efficient system of customs administra- 
tion. Bilateral trade negotiations provided parties with an opportunity 
to experiment with new ideas and methods. Such experience can only 
benefit the WTO, as Australia now has much greater understanding 
about the strengths and weaknesses of various ROO systems. It is rea- 
sonable to assume that this same kind of experience is built repeatedly 
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via bilateral processes in other countries. It therefore appears that 
future WTO-sponsored negotiations can only be better informed, 
resulting in enhanced WTO trade agreements. 

In sum, we find that new and creative solutions can be developed 
via bilateral trade negotiations, which can be tested and refined in 
regional settings before they are introduced globally. We also find that 
individual nations can gain greater insight into trade policy alterna- 
tives via movement away from long-held positions and toward new 
trade policies and positions — opportunities that are less likely to occur 
in multilateral settings. 


Facilitation of domestic reform 


Bilateral trade policy negotiators seek to establish a foundation for the 
integration of two economies and the harmonization of their eco- 
nomic institutions. Along the way, bilateral trade negotiations can 
provide national governments with the power or insight to make 
domestic reforms that might have been impossible or could be possi- 
ble but difficult without such action forcing events.’ An ambassador 
based in Singapore observed: 


Although people talk about the government as “Singapore Inc.,” 
in fact Singapore has some vested interests that seek to protect 
arrangements that are not in the best interests of Singapore. These 
vested interests are resistive to change. Free trade agreements 
serve as a lever for domestic change. For example, the Singapore 


government knew that they had to introduce competition policy 
and AUSFTA and USSFTA helped the government to do this. 


When US and Australian trade negotiators began their separate 
negotiations with Singapore, they found a country without a formal 
competition policy or law. An Australian trade negotiator responsi- 
ble for competition policy said that Australia did not want to be 
seen to be telling Singapore what to do in this area, but Australia 
wanted a commitment that Singapore would respond to non-com- 
petitive practices in a non-discriminatory and transparent manner 
that provided due process. Both Australia and the US sought a com- 
mitment from Singapore to move forward on establishing a 
comprehensive competition law, and SAFTA Chapter 12 and USS- 
FTA Chapter 12 were negotiated with the understanding that 
Singapore would quickly take such action. In April 2004, about a 
year after these two treaties were signed, Singapore sought public 
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comment on draft legislation to regulate anti-competitive practices such 
as price fixing and other market share agreements, and dominant mar- 
ket players that use their strength to drive out new entrants. The law 
established a Competition Commission that imposes financial penalties 
and sanctions, conducts investigations and grants exemptions. 

Strengthening its commitment to a free market is not the only 
domestic reform that Singapore achieved through its program of bilat- 
eral trade negotiations, as Singapore has also sought to enhance its 
commitment to democratic processes. 

Leaders of international and foreign chambers of commerce in 
Singapore and Singaporean trade negotiators observed that 
Singapore's experience negotiating with the US assisted the 
Singaporean government in understanding the important role that 
government-business consultation plays in managing bilateral trade 
negotiations. Singaporean trade negotiators report that traditionally 
the Ministry of Trade and Industry (MTI) consulted other governmen- 
tal agencies only while engaged in trade negotiations. However, the 
Ministry changed its attitude during USSFTA negotiations. The US 
has what could be the world's most extensive government-industry 
trade policy advisory system, including 26 sector and functional com- 
mittees with a total membership of around 700.? More than one 
Singaporean trade negotiator reported that access to detailed industry 
knowledge and examples of specific international trade problems, 
often only obtained from those directly involved in a specific eco- 
nomic sector, is invaluable at the negotiation table. As a result, MTI 
began to establish formalized consultative processes with business and 
industry, starting in around 2002. One outgrowth of this effort was 
the establishment of the Singapore Business Federation in April 2003 
- an umbrella body that includes the five major chambers of com- 
merce in Singapore, plus representatives of foreign chambers of 
commerce based in Singapore, various industrial associations and 
15,000 companies based in Singapore. It is too early to determine the 
success of these government-business consultative systems, but the 
establishment of these consultative systems demonstrates a move to 
enhance democratic processes. 

Not all domestic reforms inspired by bilateral trade negotiations 
are trade liberalizing. Bilateral agreements containing provisions on 
intellectual property, which are said to be TRIPS plus, are more 
restrictive than those provided under TRIPS (Crawford and 
Fiorentino 2005: 6). USSFTA Chapter 16 and AUSFTA Chapter 17 on 
intellectual property offer examples of this. Investors in the pharma- 
ceuticals, computer software, publishing, television, movie and music 
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industries should be pleased with the intellectual property trade poli- 
cies in USSFTA and AUSFTA, as these chapters are about property 
rights, not trade liberalization. For example, AUSFTA required 
Australia to increase its protection of copyright material from 50 to 
70 years (70 years beyond the life of an author in published works 
and 70 years from the point of copyright for film and sound). A 
Senior Advisor to the Australian Prime Minister reported that this lat- 
ter issue was sufficiently sensitive to include the judgment of the Prime 
Minister in the final decision. Australia generally accepted US demand 
on intellectual property, although it drew the line on weakening the 
Australian pharmaceutical benefits scheme. 

It is apparent that special interest groups are reducing trade liberal- 
ization, but this can occur in bilateral and multilateral trade 
negotiations. Nevertheless, overall bilateral trade agreements appear 
to enhance trade liberalization and can contribute to positive domes- 
tic reform, as we can find examples where a nation's commitment to a 
free market system and democratic processes were strengthened. 


Trade policy and process management 


One Australian trade negotiator observed that an active and robust 
trade negotiation agenda can enhance the skill and ability of a nation's 
negotiation team. If WTO Doha negotiations slow down and if this is 
a nation's only trade negotiation, then this delay contributes to the loss 
of a nation's trade negotiation capacity. Bilateral trade negotiations, 
conducted concurrently with WTO-sponsored negotiations, maintain a 
nation's negotiation ability. He felt that this was especially important 
for developing countries. Moreover, this trade negotiator had observed 
fundamental differences between WTO and bilateral trade negotia- 
tions. A bilateral trade negotiation helps a nation to focus on what 
negotiating a trade treaty actually means. Experience gained in WTO 
Doha negotiations may prepare participants to negotiate at the United 
Nations, but WTO negotiations are less helpful in preparing partici- 
pants to understand processes relevant to trade negotiations. 

Bilateral trade negotiations may be one effective way to prepare a 
national government to make an effective contribution to WTO-spon- 
sored negotiations. Learning to perform effectively in trade policy 
negotiations operates at an individual level and at an organizational 
level. For example, the management of governmental inter-agency 
relations and government-business relations is especially important 
for the successful outcome of bilateral trade negotiations. Trade nego- 
tiators in Australia, Singapore and the US each observed that engaging 
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in bilateral trade negotiations requires a “whole of government 
approach." Successful trade negotiators must identify trade issues 
likely to emerge far into the future, as well as current issues, and then 
communicate with the relevant agency to gain information or guid- 
ance and/or to build a consensus so that a decision can be made on a 
particular position or issue. In a WTO-sponsored negotiation, this 
same information is useful, but there is less urgency to gather it 
because it takes much longer to conduct WTO-sponsored negotia- 
tions, while normally the process is compressed in a bilateral trade 
negotiation. Bilateral trade negotiations can require a high degree of 
inter-agency communication and coordination within a tight schedule, 
with a short turnaround time for gathering and analyzing information 
and then turning this analysis into approved policy that guides devel- 
opment of negotiation positions and compromises. Although 
substantially enhanced via bilateral processes, improvement of inter- 
agency relations will be beneficial for bilateral and multilateral 
negotiation processes. 

Government-business relations is another area that a national gov- 
ernment must consider in bilateral trade negotiations. Australia found 
that shifting from a multilateral to a joint bilateral-multilateral trade 
strategy required careful rethinking about how to manage govern- 
ment-business relations in a bilateral trade negotiation context. One 
administrator responsible for the Australian Office of Trade 
Negotiation within the Department of Foreign Affairs and Trade 
(DFAT) considered the government's experience in seeking external 
consultation since the establishment of the WTO and concluded that 
DFAT had engaged in more consultation leading up to the AUSFTA 
negotiations than in the prior ten-year period. Experience conducting 
government-business consultation in bilateral trade negotiations 
should readily transfer to WTO-sponsored negotiations. 

Operating a two-track bilateral-multilateral trade strategy offers a 
national government benefits in enhancing the skills and ability of a 
nation's negotiation team and in focusing inter-agency relations and 
government-business relations on trade policy. However, this strategy 
is not cost-free. A Counselor to the Delegation of the European 
Commission to Australia and New Zealand asked, *Where was 
Australia during the WTO Fifth Ministerial Conference in Cancun?" 
He claimed that the Cairns Group” fell asleep when Australia was 
engaged with the US in negotiating a free trade agreement. He 
observed that Australia's negotiation resources were diverted and as a 
result, some Cairns members departed and joined the G-20 in 
Cancun. Clearly, it can take some time for a nation to move effectively 
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from a multilateral to a bilateral—multilateral trade policy strategy. 
Errors may be made along the way, but these also represent opportu- 
nities for learning. In the final analysis, nations that do not properly 
resource the administrative units responsible for trade negotiations 
will have difficulty mounting a two-track bilateral-multilateral strat- 
egy. In the case of Australia's management of US bilateral and WTO 
multilateral negotiations in 2003, the Europeans may dislike the 
emergence of a new voice for developing countries via the G-20, but 
not everyone perceives this as undesirable. 

In sum, WTO members that divert resources from WTO meetings 
are not stopping other WTO members from focusing on WTO 
processes and reaching consensus on trade policy decisions. If any- 
thing, the absence of these members could decrease multilateral 
complexity. This study concludes that bilateral trade negotiation 
process enhances a government's understanding of both trade policy 
and negotiation process, and increases its capacity to prepare for mul- 
tilateral negotiations via internal and external trade policy 
consultation systems that operate more efficiently and effectively. 


Discussion 


Damage done to the global economy by a multitude of bilateral trade 
agreements is not as great as has been claimed. Respected economists 
allude to the 1930s during US Senate testimony on bilateral trade 
agreements (Bhagwati 2003), while opposition political leaders warn 
the Australian government about repeating the mistakes of the 1930s 
(Senate Committee Report 2003). This is alarmist. Bilateral and 
regional trade agreements make up nearly 40 percent of total global 
trade (World Bank 2005: 27). What is the tipping point for world 
chaos? Will it be at 50 percent, 75 percent? This chapter argues that it 
will not happen, as there are too many differences between the present 
and the 1930s to make such comparisons. These scholars should con- 
duct research and analysis and then build arguments to identify the 
tipping point or they should stop scaring the public with such unsub- 
stantiated statements. 

Any process that provides substantial benefits will come with some 
costs. This is to be expected. Multilateral solutions are preferred, but 
it must be recognized that some multilateral solutions are of low qual- 
ity. A positive list for trade in services is a good example of a 
low-quality trade policy solution derived via multilateral processes. 
How are WTO member nations going to learn about higher quality 
solutions if they never have an opportunity to learn? Do we expect 
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that WTO members will learn about negative lists from presentations 
made at multilateral trade talks? Learning is best achieved when we 
gain direct and tangible experience. For example, the WTO should 
encourage its members to learn about negative lists for trade in ser- 
vices. Once a sufficient number of members are familiar with the 
development and administration of negative lists the WTO may then 
be able to sponsor a multilateral solution — perhaps 20 or 30 years 
from now. 

Another area where the WTO can provide guidance is in identify- 
ing the degree of trade discrimination. Trade creation and trade 
diversion are analytically sound concepts, but after years of research 
the application of these two concepts have not been able to provide 
empirically significant data (WTO Consultative Board 2004; 
Crawford and Fiorentino 2005). Trade distortion is a useful concept, 
but the focus should be on degree of discrimination, with a distinction 
made between the much more damaging “trade-loss” and the far less 
significant “no-trade-gain.” If empirical tools can be developed for 
these analytical concepts then the WTO could develop guidance about 
the degree of trade-loss and no-trade-gain discrimination that is 
acceptable for a specific class of goods that is being traded via a bilat- 
eral treaty. The WTO could also encourage members to carefully 
examine some of the “Singapore Issues.” For example, the WTO 
could encourage all members involved in bilateral trade negotiations 
to review and consider adopting some of the basic principles found in 
the Government Procurement Agreement of 1981. Encouraging 
nations to adopt such trade policy through bilateral negotiations may 
result in these nations agreeing to something multilateral later. 
Change often occurs incrementally. 

The WTO should also consider the role it could play in coordinating 
bilateral and multilateral interaction. The WTO should recognize that 
generally new solutions that are considered in WTO-sponsored negoti- 
ations will be of a higher quality if they have been developed and tested 
in bilateral settings first. The WTO should encourage members to only 
propose new issues or solutions after prototypes have been carefully 
examined in bilateral settings. Future WTO-sponsored negotiations 
can only be better informed, which will result in higher quality multi- 
lateral trade treaties. Changes in trade policy may occur more slowly, 
but the change that does occur will be of a higher quality. 

The WTO could also provide guidance about the scheduling of bilat- 
eral formal rounds during WTO Ministerial meetings. WTO Ministerial 
meetings are an ideal setting for key bilateral players to hold discus- 
sions, but other bilateral activity should be postponed during WTO 
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Ministerial meetings, including formal rounds and public hearings. A 
“bilateral and regional pause or time-out” may take effect from the 
week prior to a WTO Ministerial meeting to the week after a 
Ministerial meeting. This is just an initial step, perhaps even a symbolic 
step, in managing interaction between bilateral and multilateral 
processes. Eventually, the WTO should sponsor a conference with every 
national administrator of a trade negotiation unit so that intensive coor- 
dination can be conducted between bilateral and multilateral processes. 
Operating two trade policy development systems comes with additional 
costs and complexity that can be effectively managed via planning and 
coordination. In this setting the WTO must conduct such coordination, 
as no other organization or entity can assume this role. 

Initially, the WTO has been focused on the loss of resources that 
occurs when a nation pursues a two-track trade policy strategy. It is 
natural to worry about losses, but such losses should also be balanced 
by a recognition of benefits that are available to the WTO, because 
bilateral processes can deliver a range of outcomes that cannot be 
realized in multilateral settings. For example, it is clear that a bilateral 
trade policy system enhances the skills of a negotiation team, as they 
actually have an opportunity to conclude agreements involving trade 
in goods and services — in some nations negotiators have repeatedly 
had such experiences. Generally, the WTO has not been able to pro- 
vide this type of experience to trade negotiators since the Uruguay 
round concluded. We also find that the short-term and intense nature 
of bilateral trade negotiations, relative to WTO-sponsored negotia- 
tions, contributes to enhanced inter-agency coordination and 
enhanced governmental-business relations. Strengthening the negotia- 
tion team, strengthening relations between the team and relevant 
governmental agencies, and strengthening relations between the team 
and the business community can only benefit both bilateral and multi- 
lateral negotiations. 

Bilateral trade negotiations clearly provide national governments 
with a source of power that they can use to bring about domestic 
reform. Singapore's decision to enhance government-business commu- 
nication and to formalize competition policy is an example of such 
domestic reform. Australia's decision to liberalize government procure- 
ment policies also demonstrates how bilateral trade policy can be used 
to bring about domestic reform. Organizations such as the United 
Nations, the World Bank, the International Monetary Fund and the 
OECD are concerned about political, economic and social governance. 
Here are tools that can help governments effectively implement domes- 
tic change. This is an area that requires greater investigation. 
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The fields of economics, international relations, negotiation and 
political science have examined the multilateral trade policy develop- 
ment system via GATT and the WTO for many years. Such 
knowledge is critical to our understanding of the international trading 
system, but how much do we really know about this new and emerg- 
ing trade policy development system that reduces barriers to trade on 
a reciprocal and preferential basis? 

Although not exclusively bilateral, the most outstanding structural 
feature is the bilateral nature of a large majority of the trade agree- 
ments that are signed. As with any emerging system, the first step is to 
describe its fundamental nature. Structural analysis, process analysis 
and outcome analysis will be most effective in this regard. But this is 
just the first step, as the real purpose in describing this emerging bilat- 
eral trade policy system is to evaluate the interaction between bilateral 
and multilateral processes. This is where the critical work lies. These 
two trade policy development systems will continue to exist for the 
foreseeable future. It will be useful to understand how these two sys- 
tems naturally interact so that we may be able to design each system 
and the interaction between them in order to maximize social value. If 
we are successful in this regard, we can expect higher quality interna- 
tional trade policy, greater national movement toward democratic and 
free market principles, and negotiation teams that effectively interact 
within their government and with their stakeholders. All of this is pos- 
sible if we begin by carefully examining this new and emerging trade 
policy development system. 


Conclusion 


For too many years multilateralists have argued that bilateral trade 
negotiations are a “stumbling block” to the development of a WTO- 
sponsored trade agreement, political leaders have argued that bilateral 
trade negotiations are a “building block” toward a WTO-sponsored 
trade agreement, and the WTO has essentially argued that bilateral 
trade negotiations are a building block and a stumbling block. I argue 
that multilateral trade negotiations realize tangible outcomes that are 
unachievable via bilateral trade negotiations. But this is not the only 
story, as bilateral trade negotiations serve functions that are not 
served via multilateral processes. Issues of trade distortion, increased 
transaction costs and the unraveling of the multilateral system are 
worries of another era. These were legitimate concerns that existed 
before bilateral and regional trade agreements became such a promi- 
nent part of the global economy. Now it is time to move on. The time 
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has come to examine global trade policy development with a new lens 
by recognizing that a two-track system exists and that each part of 
this system has strengths and weaknesses and provides opportunities 
and challenges. The critical question is how can we design these two 
systems and the interaction between them to produce higher quality 
international trade policy than currently exists. 
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Notes 


1 Trade negotiations that are not sponsored by GATT/WTO are usually 
referred to as “regional trade negotiations,” “preferential trade negotia- 
tions” or “free trade negotiations.” This study prefers the term “bilateral 
trade negotiations” because “bilateral” is a dispassionate, descriptive and 
structural term. “Global, multilateral, regional and bilateral” is a useful 
structure for understanding the range of current trade policy negotiations. 
Most trade policy negotiations in this study are bilateral and will be 
referred to as such. If an agreement includes a third country (three or 
more countries) and all countries are in the same geographical region then 
the treaty is a regional agreement (e.g. Mercosur includes four South 
American countries). If one country is not in the same geographical region 
as the other countries then this is a multilateral agreement. “Global” is a 
better term than “multilateral” for an agreement reached through the 
WTO, as global distinguishes a WTO-sponsored treaty from smaller mul- 
tilateral agreements. Unlike many of the terms used in the trade literature, 
this nomenclature has the benefit of being logically ground in the funda- 
mental meaning of each term. 

2 I am not defending the US Yarn Forwarding Rule. The United States is 
disingenuous to argue for free trade and then force such outrageous trade 
policies on other countries. The United States government needs to 
develop a way to counter the political power of the US yarn industry. 

3 The Australia-United States Free Trade Agreement (AUSFTA) can be read 
in full at: <http:/Awww.dfat.gov.au/> or <http://www.ustr.gov/>. The 
Singapore-United States Free Trade Agreement (USSFTA) can be read in 
full at: «http://www.mti.gov.sg/»or <http://www.ustr.gov/>. The 
Singapore-Australia Free Trade Agreement (SAFTA) can be read in full at: 
<http://www.mti.gov.sg/> or <http://www.dfat.gov.au/>. Case summaries 
of these negotiations can be found in Crump (2006) or Crump (in press). 

4 In addition to the many trade negotiators that were at the table I also 
interviewed many high-level governmental appointees including staff in 
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the Australian Office of the Prime Minister, the Singaporean Office of the 
Deputy Prime Minister, and the Executive Office of the President of the 
United States (plus former and current staff in the US National Security 
Council). I also interviewed Ambassadors and High Commissioners, 
Deputy Secretaries, Private Secretaries and Under Secretaries. These gov- 
ernment officials are political strategists and/or serve as the link between 
the political strategists and the trade negotiators. Most of my interviews 
were with staff in the Australian Department of Foreign Affairs and Trade 
in the Office of Trade Negotiation, staff in the Singapore Ministry of 
Trade and Industry in Directorate B of the Trade Division, and staff in the 
Office of the United States Trade Representative (USTR). 

The *Singapore issues" generally emerged at the First WTO Ministerial 
Conference in Singapore in December 1996. They include trade facilita- 
tion, rules on investment, transparency in government procurement, and 
competition policy. 

A negative list for trade in services allows for trade in any service unless it 
is specifically *excluded" in the trade treaty. A positive list for trade in 
services allows for trade only if a service is specifically *included" in the 
trade treaty. As such, a negative list is considered to be more liberal in 
encouraging international trade than a positive list. Building a negotiation 
position for a negative list requires much more governmental planning, as 
compared to a positive list. 

Australia and Thailand also adopted a transformation ROO approach 
(this development occurred slightly before AUSFTA negotiations began) 
in their trade treaty of 2004. 

This study is not the first to make this important observation. See: 
Echandi (2001) and Jackson (2005). 

In addition to US interview data, see: USTR, *Irade Policy Advisory 
Committee System’. Available at: <http://www.ustr.gov/ outreach/advise>. 
The Cairns Group is a coalition of 17 agricultural exporting countries 
(led by Australia) from Latin America, Africa and the Asia-Pacific 
region that has sought to reform international agricultural trade policy 
since 1986. 
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